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PART I – Concise Statement of Facts
1. This bicycle-motor vehicle collision occurred on the morning of July 5, 2001.  Mr. Treberg, a university student, was riding his bike to work when the accident occurred.

2. Mr. Treberg was travelling north on King’s Bridge Road and was proceeding through the intersection of King’s Bridge Road and Empire Avenue on a green light when he was hit by the Appellant, Mary Jarvis, who had been travelling south on King’s Bridge Road and who had then commenced a left hand turn into Empire Avenue.

3. The Honourable Trial Judge, after hearing all the evidence of the circumstances of the accident, found that the Respondent, Jason Treberg, had the right of way and that the Appellant did not maintain a proper lookout and crossed the Plaintiff’s path improperly.
Reference:  Decision of Thompson J. dated June 29, 2007, at paragraph 30, Appeal Record [Tab 7]
4. There is no appeal of the trial judge’s finding that the Defendant is 100% liable for the accident.

5. Regarding what happened to the Respondent when he was struck, Mr. Treberg provided the following testimony:

A:  Mr. Treberg:
I was struck, it turns out at the back of the bike, I went over the handlebars, and at that point I basically tucked my head in and tried to initiate a rolling response, and this is something that I, it wouldn’t be conscious of, this is something that I’ve picked up from both mountain biking and through marshal  arts training, of tucking your head in to sort of spread impact with the ground out.  I went through the air and I’m not entirely sure how far.  I struck the ground and then, I believe, I struck the ground again very briefly a second time.  However upon, there was a very rapid impact and then, and I was quite disoriented at that point, at that point I struck what, I guess, is best described as a stone fence, it was on Kingsbridge Road there.  And I struck that basically with my feet up in the air and my head more down towards the ground and upon that impact I actually felt my right femur snap.  I could feel it break and I could feel my right leg essentially fold over the top of the wall, it sprung back and at that point, that impact basically decelerated me greatly and I feel back to the sidewalk, and I believe I slid perhaps another 10 feet or so.  I came to rest on the sidewalk and some, some of the people that were there in very short order came over to see if they could assist me.


Reference:  Examination in Chief of the Respondent, 


Mr. Treberg April 2, 2007

6. Mr. Treberg’s injuries were severe.  He was taken to the Health Sciences Centre by ambulance.  X-ray investigations revealed a transverse midshaft femoral fracture. Such an injury is life threatening according to the medical evidence. He was admitted to the hospital and referred to Dr. Daniel Squire for assessment.

Reference:  HP #2. 





Appeal Record Tab 10

7. Dr. Squire performed surgery on Mr. Treberg’s leg to realign the bone.  Dr. Squire described the difficulty experienced by him in the surgery in attempting to realign Mr. Treberg’s femur.  Dr. Squire stated:
Dr. Squire:
Reading through the note, he had a big thigh from, presumably from his habit of exercise, and so his case was actually a little bit difficult because the muscle was so thick it was difficult to realign the bones.  And if you’re not an orthopaedic surgeon, you probably wouldn’t appreciate how difficult it was, but we had to, instead of just pulling on it and getting the pieces to line up, we had to put a nail kind of halfway down and manipulate one end of the bone to get it to match up with the other end, and it required enough force that it actually bent that nail, one just like this, which is made of stainless steel, and we had to replace it with another one.  That’s how difficult it was to get it back together.  Once it was realigned, then the nail was advanced down to the knee and the locking screws put in and then he’s sewn up, and you end of up with incisions at the hip and at the knee, but nothing at the fracture site itself.

Reference:  Examination in Chief of Dr.  Squire         


November 27, 2006

8. Mr. Treberg remained in hospital for thirteen days following the accident and required a blood transfusion because there was significant bleeding from the injury.  He also developed anemia as a result of the trauma. He left the Health Sciences Centre on crutches, the use of which he required for several weeks before being able to manage to walk with a cane.
Reference:  Examination in Chief of Dr.  Squire         


November 27, 2006
9. Mr. Treberg lost approximately 40 pounds in the weeks following the accident and his hospitalization.

                                                
Reference:  Examination in Chief of the Respondent

                                                
Mr. Treberg, November 27, 2006

10. It was decided that arthroscopy of the knee would be performed. The rationale for this decision was explained by Dr. Squire in his testimony:

“Dr. Squire:
…It was decided [sic] not to proceed with an MRI because there was concern that the presence of the steel rod would interfere with the images, and the MRI would either prevent him from having the test done, or if the radiologist did agree to do it, it might cause what we call artifact on the pictures. The MRI works on a principle related to magnetism, and steel devices can really significantly interfere with either the quality of the image or even the ability to have the test done.
Hoegg, QC:
So it’s not recommended, I gather if you have a steel rod somewhere in your body, you don’t do an MRI?

Dr. Squire:
Right. Usually not.

Hoegg, QC:
Because it’s not reliable?

Dr. Squire:
Right. Either not reliable or not safe, in some cases. So we decided that we would make arrangements for him to have an arthroscopic examination of his knee, which would be another operation to look inside his knee joint.”

Reference:  Examination in Chief of Dr. Squire, November 27, 2006
11. Mr. Treberg had ongoing follow-up with Dr. Squire after his hospital discharge. His right knee and hip remained troublesome.  In March 2004, he returned to see Dr. Squire after a referral from Dr. Harper who had seen him at the University Clinic.  It was decided to do arthroscopy on the knee.

Dr. Squire:
…We discussed the options at that point, and basically there were two options.  One was to try and image his knee with an MRI examination, and the other would be to put a scope in his knee and see what was going on because he’d had a year now of recurrent pain.
Reference:  Examination in Chief of Dr. Squire, November 27, 2006
12. After arthroscopy, Mr. Treberg continued to suffer pain and weakness in his right knee, leg and hip. His hip pain was especially problematic. Mr. Treberg again consulted with Dr. Squire on February 28, 2005. Dr. Squire advised modification of strength training to alleviate stress on his knee.


                                    Reference: DS #3 and D.S #4 
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13. On November 23, 2005, in consultation with Dr. Squire, it was decided that the surgical hardware would be removed.

Reference:  Examination in Chief of Dr. Daniel Squire, November 27, 2006
14. The hardware was removed on June 29, 2006. Deep tissue dissection and removal of calcium deposit from the muscle were necessary to remove the nail and screws.

Reference HP# 2. P. 061





Appeal Record [Tab 10]
 Findings of the Trial Judge
15. The learned Trial Judge made the following findings as to medical condition:

[179] “Mr. Treberg suffered a fracture of the right femur and injury to the knee. Mr. Treberg’s associates at the Marine Biology Laboratory confirm his difficulty in carrying the necessary weights required for his work from the time he returned in September of 2001 until approximately Summer to Fall time of 2005, a period of four years.

[180] The evidence further confirms that use of tension bandages and the knee brace on a regular basis until approximately the same time.

[181] The evidence further confirms the continuance of pain when stress is undertaken requiring medication. It confirms a continual limitation in activities such as shovelling snow, cleaning a bathtub or bending down to manuever in the lower level of the refrigerator. As well continuing standing, continued activity, including walking for moderate distances results in pain. Additionally, Mr. Treberg’s ability to walk at a normal pace is not presently available. 

[182] Mr. Treberg is no longer able to engage in the same extent of bicycling which was an integral daily part of his life. Similarly karate, weight training and the general upper end of the body condition has been compromised by the continued restrictions in his leg, knee and hip. Pain continues from these injuries when he places the leg under stress. He was very active physically weight training and mountain biking which has been limited. He suffers fatigue when standing and working at the laboratory bench. He was so restricted in his mobility following the operation placing the nail and its two locking screws. Due to difficulty with pain attributed to the locking screw located near the knee the pin was removed. Prior to that arthroscopic surgery was necessary to investigate possible knee damage when an MRI could not be taken due to the presence of the metal pin mechanism. Mr. Treberg still has difficulty with walking in winter slush and snow conditions and continues to require prescription medication at times for this pain. He also suffered abrasions to his feet, hands and elbows and injury to one toe. 


Reference:  Decision of Thompson J.,


dated  June 29, 2007, at paragraphs 179-182

Appeal Record [Tab 7]

16. At trial, the Respondent was awarded a total for $60,000 for loss of opportunity.  The Honourable Trial Judge set out the reasoning for this award as follows:

I am satisfied that, given the high level of academic standing and the preference for independent research candidates by Memorial University, a reasonable estimate of a starting salary for Mr. Treberg for purposes of calculation of this loss to be $58,000 to $62,000.  It is reasonable to conclude that had he completed the Ph.D. in three years, Mr. Treberg would have had the benefit of a research grant for the post doctoral research one year earlier.  That amount is approximately $40,000 plus $5,000 available to the university directly, not Mr. Treberg.  Given that, but for this injury, there is a very strong likelihood Mr. Treberg would have accessed the postdoctoral research grant one year earlier and subsequently a teaching position one year earlier, there is a loss of opportunity resulting.  To compensate for that loss it is appropriate to advance to Mr. Treberg by one year the amount of the grant (exclusive of the $5,000 to the University directly) and the differences between it and the teaching salary, which he would have accessed one year earlier in the near future.  This has the very similar effect of advancing the entry assistant professor salary one year earlier.  I award $60,000 for loss of opportunity.

Reference:  Decision of Thompson J., dated June 29, 2007, at Paragraph 142, Appeal Record [Tab 7]

17. The Honourable Trial Judge also awarded damages for loss of housekeeping capacity on a global basis:

Given the Plaintiff’s age of 30 years, his otherwise general good health not posing a likely impairment at this time to a good life expectancy and considering the effects of income tax, I am awarding on a global basis for this plaintiff for future loss of ability to complete heavier household indoor and outdoor chores, repairs and improvements to his home, the sum of $150 per year for past loss of five years for $750; $150 per year for the next five years, for a total of $750 and thereafter when he is more likely to have acquired a residence $350 per year for the next 25 years for $8, 750.  This totals, in all, $10,250.

Reference:  Decision of Thompson J., dated June 29, 2007, at Paragraph 185, Appeal Record [Tab 7]

PART II   ISSUES
The Appellant has phrased the issues for appeal as follows:

i. Having made an award for loss of opportunity in relation to a one year delay in the Respondent’s completion of his Ph.D. program, did the Honourable Trial Judge err in his method of calculating an appropriate award?

ii. Did the Honourable Trial Judge err in law in awarding the Respondent damages for past and future loss of housekeeping capacity?

18. Cameron J.A., speaking for the court in Driscoll v. Morgan NLCA 39 (CanLII) stated at par 4:
It is common ground that the standard of review to be applied by a court of appeal on questions of law is correctness and on questions of fact is palpable and overriding error (Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.). As to the assessment of damages, the principles were set out by McIntyre J. in Woelk v. Halvarson, [1980] 2 S.C.R. 430 (S.C.C.), at p. 435.

It is well settled that a Court of Appeal should not alter a damage award made at trial merely because, on its view of the evidence, it would have come to a different conclusion. It is only where a Court of Appeal comes to the conclusion that there was no evidence upon which a trial judge could  have reached this conclusion, or where he proceeded on a mistaken or wrong principle, or where the result reached at trial was wholly erroneous, that a Court of Appeal is entitled to intervene…

This approach to a review of damages was affirmed by the Court of Appeal in Reid v. Joy and Smith v. Young 2007  NLCA 23 (N.L.C.A.). 






Reference:  Respondent’s Book of Authorities






[Tab 1]

19. The Appellant (Defendant below) argues that the trial judge erred in his treatment of “loss of opportunity” and loss of past and future housekeeping capacity.
20. The Respondent (Plaintiff below) respectfully submits that the issue in this damages assessment appeal is whether the learned trial judge departed the zone of reasonableness within which his decisions are immune from interference.

21. The Respondent submits that the Trial Judge’s decision was reasoned and well within the range of damages awarded to Plaintiffs with similar injuries and that the Honourable Trial Judge’s assessment of future loss of opportunity and loss of housekeeping capacity should be affirmed.
22. The Respondent proposes to address the issues in the following manner:

ISSUE 1 – Loss of Opportunity
ISSUE 2 – Loss of Past and Future Housekeeping Capacity
Part III – Brief of Argument

ISSUE 1 – Loss of Opportunity

23. The learned Trial Judge found as a fact Mr. Treberg was delayed one year in the completion of his doctoral studies and had therefore suffered a delay in completion of his education and a loss of opportunity and awarded $60,000.00 for this loss.
24. In reaching this decision, the Honourable Trial Judge adopted the reasoning as set for in Paquette v. Hamilton, 1992 Carswell 1706 (BCSC). In quoting that case he referred to paragraphs 16, 17, 18 and 19 but only included paragraph 16 in the decision. It is therefore appropriate to quote paragraphs 16 to 19 in their entirety which read as follows:

I am to look at reasonable possibilities when assessing damages for loss of opportunity:  Kovats v. Ogilvie (1971) 1 W.W.R. 561:  Steenblok v. Funk (1990) 5 W.W.R. 365.  As Lord Diplock said in Mallett v. McMonagle, [1969] 2 All E.R. 178:

…in assessing damages which depend upon its [the courts] view as to what will happen in the future or what would have happened in the future if something had not happened in the past, the court must make an estimate as to what are the chances that a particular thing will or would have happened and reflect those chances, whether they are more or less than even, in the amount of damages which it awards. (My emphasis).

Applying this reasoning to my findings that the possibility of her entering the Faculty of Dentistry and qualifying for the practice of that profession was prevented by her injury so that she had to change her career goal and complete another pre-admission year in consequence (the “lost year”), I move on to assess future loss.

This loss falls into two categories:

the “lost year” and

the lost opportunity.

As to the “lost year”, I have some useful figures in Mr. R.H.W. Carson’s economic report.  Neither this report nor his evidence was affected in any way by cross-examination or otherwise.  Mr. Carson, on the basis of statistics, gives the average earnings of a female dentist in her first year of practice as (rounded) $25,000.00; and those of a physiotherapist in the same position as (rounded).  Discounting for contingencies, I award $15,000.00 for the lost year of remunerative work.

As to lost opportunity, the crystal ball referred to by Dickson C.J. in Andrews v. Grand & Toy Alta. Ltd. (1978), S.C.R. 229, is somewhat clouded.  The opportunity lost is the pursuit of a career as a dentist; and there is an offsetting opportunity gained, a career in physiotherapy.  This latter was a matter of choice on the part of the plaintiff—she might just as well have embarked, had she been so minded, on a career in general medicine, taken to stockbroking or indeed any other career open to an intelligent young person such as herself, all of which might have brought her greater financial rewards than dentistry.  Were I simply to subtract the average lifetime earnings of a physiotherapist from those of a dentist (based on Mr. Carson’s statistics), an unfair, if not absurd, overcompensation would come about.  Having in mind the criteria set out by Finch J. in Brown v. Golaiy (unreported, 1991 Vancouver Registry B901222), I conclude that a global approach is appropriate here and fix the damages under this head at $25,000.00.
Reference:  Respondent’s Book of Authorities [Tab 2]
25. In assessing damages from the standpoint of what will happen in the future or would have happened in the future if something had not happened in the past, the court applies not the balance of probabilities test, but the standard of simple probability.
Reference:  Janiak v. Ippolito 1985 CanLII 62 (S.C.C.) Respondent’s Book of Authorities, [Tab 3]
26. Delay in completion of education entails loss of lifetime earning capacity. Economic evidence assisted the court in valuing a one year delay in entering the teaching profession at 

$41,500 in: 

Reference:  Vidalis v. Fairfield, July 18, 1990, unreported, B.C.S.C. Respondent’s Book of Authorities [Tab 4]
27. The Respondent relies on Gruden v. MacClean, 1971 CarswellOnt 284 (C.A.)  to support the position that delayed entry into the workforce is an item of damages which is not capable of precise computation.
Reference:  Respondent’s Book of Authorities
[Tab 5]
28. In Beecroft v. Revenek Greenhouses Ltd. 1997 CarswellBC 2786 (B.C.S.C.), the court found that the Plaintiff had lost a year of teaching income due to the delay an accident had caused him in becoming qualified to teach. In fixing the total award at $35,000. For this loss, the Court noted that further losses arose not just from the one year delay but also from delays in salary increases.
Reference:  Respondent’s Book of Authorities [Tab 6]
29. At Trial the Plaintiff claimed for, amongst other things, delayed entry into the workforce and loss of future earning capacity.

30. In electing not to make a separate award for loss of future income, the Trial Judge stated:

The estimate of the contingencies for a long career yet to commence are too imprecise as is the inability to being (sic) forward to today’s values the loss of such contingencies. In my view, this claim is best dealt with in conjunction with the claim for loss resulting in the late completion of the doctorate at the front of Mr. Treberg’s career. (Emphasis added)
Reference:  Decision of Thompson J., dated June 29, 2007, Paragraph 140 Appeal Record [Tab 7]
31. It is the Respondent’s submission that the award the Honourable Trial Judge made for loss of opportunity was not just an award for the delay of one year but also the effect that the delay would have on the Plaintiff’s career over time.
32. The Appellant has alleged that the Honourable Trial Judge made a mathematical error in not reducing the award for loss of opportunity by $22,710.65, the amount the Respondent had received for funding for his studies between September 1, 2005 and August 31, 2006.  It is the Respondent’s position that to reduce the award in such a manner would not allow for any recognition of the continuous losses the Respondent will suffer over the life of his career for delayed salary increases.
33. Implicit in their argument is the position that by not specifically referencing this evidence in his decision, the trial judge must have misapprehended the evidence or ignored it.
34. The trial in this matter lasted for 23 days and involved lengthy oral testimony as well as the admittance of a great deal of documentary evidence.  In his decision, the trial judge referenced numerous items of evidence entered at trial.  Information as to monies earned from September 1, 2005 to August 31, 2006 was entered at trial. 
Reference:  File Relating to Jason Treberg from the Ocean Sciences Centre, Exhibit C.S.#1


Appeal Record [Tab 39]

35. The simple fact that this evidence is not referenced in the Honourable Trial Judge’s decision does not mean he did not consider it in reaching his decision.  It is the Respondent’s position that the Honourable Trial Judge is not required to refer to each and every item of evidence, and he relies on R v. Morin, [1992] 3 S.C.R. 286 at p. 296 to support this position.
Reference:  Respondent’s Book of Authorities [Tab 7]
ISSUE 2 – Loss of Past and Future Housekeeping Capacity

36. The Respondent submits that from the standpoint of Mr. Treberg’s permanent medical condition, the award of $10,250 (past and future) for loss of housekeeping capacity is reasonable.
37. The learned trial judge’s reasons for awarding this amount are contained at paragraphs 183 to 185 of his judgment. 
38. The locus classicus for the contemporary approach to loss of homemaking capacity is the judgement of Vancise, J.A. in Fobel v. Dean 1991, CANLII 3965 (SK.C.A.) 395 – 407 (Sask. C.A.), [Tab 8] which “has now been accepted and followed in almost all Canadian jurisdictions”. Cooper Stephenson, Personal Injury Damages in Canada, 2nd ed., 1996, p. 314, [Tab 9].
39. In Reid et al. v. Joy et al., (1996) 146 Nfld. & P.E.I.R. 281 (Nfld. T.D.),   the court awarded a global amount of $1,000 per year for future diminishment of housekeeping capacity to age 65 to a 48 year old plaintiff who had suffered from a moderate whiplash injury with chronic pain syndrome.




Reference: Respondent’s Book of Authorities [Tab 10]
40. A “global” award can benefit from some reasons, and the learned judge provided in this instance provided his reasons at paragraph 185 of the decision:

Given the Plaintiff’s age of 30 years, his otherwise general good health not posing a likely impairment at this time to a good life expectancy and considering the effects of income tax, I am awarding on a global basis for this plaintiff for future loss of ability to complete heavier household indoor outdoor chores, repairs and improvements to his home, the sum of $150 per year for past loss of five years for $750; $150 per year for the next five years for a total of $750 and thereafter when he is more likely to have acquired a residence $350 per year for the next 25 years for $8,750. This totals, in all, $10,250.
Reference:  Decision of Thompson J., 
June 29, 2007, Appeal Record [Tab 7]
41. The Appellant has submitted that there has been no clear evidence upon which the trial judge could have relied in order to show that the Plaintiff had suffered a past or future loss of housekeeping capacity. With respect, the Respondent submits that this submission is incorrect. 
42. The learned Trial Judge heard evidence from Joy Stacey, the Plaintiff’s girlfriend with whom he lived, with respect to the Plaintiff’s difficulty with housekeeping tasks.  He summarized that evidence at paragraph 157 of the decision stating:

[157] Ms. Stacey testified that if they shoveled snow together it was followed by his taking medication.  She testified that there were things that she does not ask him to do.  She does most of the housekeeping, partly because she does not mind doing it but also because there are chores like cleaning a bathtub that are physically hurtful to him.  She also does not place things on the bottom shelf in the fridge due to his difficulty taking a stance to look down at that level.

43. During his testimony, the Respondent provided the following evidence with respect to his difficulties with housekeeping and home maintenance:

Q.      Now, Dr. Treberg, I have a couple of other short areas to cover with you, and one is an aspect of your claim involving housekeeping capacity.  Do you experience any present compromise with respect to household abilities?  If you could advise the Court on your views on that?

A.  Ye’ah, I do, and while, of course, there’s --  like , if I have been working on my feet for the day, I come home, and, of course, doing things like sweeping up and doing the dishes causes me pain just like working at the bench, but this is not really the crux of this.  The important thing here or the majorly important thing here is I have experience doing, and have typically done, a lot of sort of household maintenance, minor construction, and I hope and plan to own a home of my own in the future, and I presently I don’t feel that I’m in a physical condition where a lot of this work I could do myself any more.


Q.      Okay.  So what would – what, in your view, would be a physical work involved in owning and maintaining a home?


A.      Oh, well, minor construction and renovations, things like building a porch or deck, maintaining one’s yard and the general outdoor maintenance, the overall general upkeep of a house.

Reference:  Examination in Chief of the Respondent,

Mr. Treberg April 3, 2007

44. The Respondent also provided evidence during his testimony of his past experience doing physical labour work, construction and home renovations:

Q.
         So back to the issue that concerns you about the future in terms of owning a home and so on, tell the Court a little bit about your experience in the past.  I’m thinking primarily now of some experience that you may, or may not, have had with physical labour work.


A.    During my high school years and undergraduate years virtually all the jobs that I had were doing maintenance type work, minor construction work.  I’ve helped doing many minor renovations, helping friends and such in high school, friends of my family, and, again, my Summer jobs during my undergraduate year were, again, maintenance and construction type jobs.


Q.    Okay.  What – for instance, can you give us an idea?  What did you do during the summers when you were a student at Guelph?


A.    I worked both – well, I worked in a Maintenance Department at a family game farm that would sort of be a tourist type area, and my duties there would be the lawn maintenance, minor construction, repairing buildings, walkways, things like this.  I worked with the village of Paisley one summer for doing much the same type work, and one summer I worked doing building concrete basements.
Reference:  Examination in Chief of the Respondent, Mr. Treberg April 2, 2007

45. The Plaintiff provided evidence on his family background and his past experience helping his father with home maintenance work:
Q.
What’s your family background?  What did your father do for a living?
A.
My father followed a career working construction and within a steel mill for a while and returned to construction work and eventually got into more of a teaching and administrative job at a power plant.

Q.
How many siblings did you have?

A.
I have one brother.

Q.
Okay.  And did your parents own their own home?

A.
They did.

Q.
Okay.  Who did the work around that home?

A.
My father, and my brother, and I.

Reference: Examination in Chief of the Respondent, Mr. Treberg, April 2, 2007
46. The Plaintiff also provided evidence as to his ability to do home maintenance tasks:


Q.     Talking about doing minor construction, we talked about a job that you had that involved that.  I mean, are you – it’s all very well to say that, you know, you’d like to be able to do minor construction.  Do you actually know how to build a deck, or, you know, put a roof on the house, those sorts of things?  Do you have –


A.   I have experience doing these sorts of things.  It’s been a while, but resources to look up what you need to check and make sure are appropriate are easy to find.  I have the capacity, the mental capacity, and the understanding of how to do these, yes.


Reference:  Examination in Chief of the Respondent,

 Mr. Treberg April 2, 2007
47. In CBS Taxi Ltd. v. Gosse, 2000 NFCA 16 (CanLII), counsel for CBS Taxi Ltd. alleged on appeal that there was no evidence led at trial on which to base a quantification of Mr. Gosse’s “alleged inability to perform certain housekeeping tasks.”  The Honourable Court noted that this was not true as Mr. Gosse and his father had provided evidence of Mr. Gosse’s diminished capacity to perform physical labour.  The Appellant Court affirmed the award for diminished housekeeping capacity noting that:   “The award would of course recognize the disability, and the probable inability, of Mr. Gosse to perform certain household tasks in the future.”


Reference:  Respondent’s Book of Authorities 


[Tab 11]
48. The Appellant submits that a separate award for loss of housekeeping capacity is not warranted as they argue that the evidence points to minimal additional difficulty in performing household tasks and therefore any compensation should be properly taken into account in assessing non-pecuniary general damages.  The Appellants cite Harvey v. Swyer (2007), 268 NFLD & P.E.I.R. 286 (N.L.T.D.) to support this position.

49. It is the Respondent’s position that there was evidence before the learned trial judge as to the Plaintiff’s diminished housekeeping capacity.  It is further submitted that there is no indication in the trial decision that the Honourable Trial Judge intended to factor into his award for non-pecuniary general damages an amount for loss of housekeeping capacity.  In Harvey v. Swyer, supra, the Trial Judge explicitly stated that he had taken into account any loss of housekeeping capacity in his award for non-pecuniary general damages.  He awarded $65,000.00 in non-pecuniary damages to the Plaintiff, whom, it is submitted suffered injuries which were similar to those sustained by the Respondent herein. In the case at hand the Trial Judge awarded $45,000.00 in non-pecuniary general damages to the Plaintiff.
50. It is the Respondent’s submission that to accept the Appellant’s argument and reverse the award for loss of housekeeping capacity would result in a grave injustice to the Respondent as the award given for non-pecuniary general damages in this case was modest. It is interesting to note that the awards in this case for non-pecuniary general damages and loss of housekeeping capacity, which together total $55,250.00, are still less that the amount awarded to the plaintiff in Harvey v. Swyer for non-pecuniary general damages.  

51. It is the Respondent’s submission that the amount awarded for loss of past and future housekeeping capacity in this case is reasonable. The Honourable Trial Judge accepted the evidence of the Plaintiff and his girlfriend as to the impact of the injuries on his housekeeping and home maintenance capacity.  He also accepted the evidence of Dr. Squire as to the Plaintiff’s medical condition after the accident and his ongoing permanent physical impairments.
PART IV – Nature of the Relief Requested
52. The Respondent respectfully requests an order affirming that:
i. The award to the Respondent of  $60,000 for lost opportunity be affirmed;

ii. The award to the Respondent of $10,250 for past and future loss of housekeeping and the income tax gross up be affirmed; and

iii. That the Respondent be entitled to his costs in this matter from the Appellant.
All of which is respectfully submitted at St. John’s, Newfoundland and Labrador, this                       day of March, 2009.
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