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Thresholds and deductibles have become familiar language in what remains of Ontario automobile tort practice since 1990.  In a recent paper, a leading practitioner has characterized the response of the Ontario bar to repeated legislative incursions on common law tort rights as collaborative.  He quoted Shakespeare:

“O pardon me, thou bleeding piece of earth

  That I am meek and gentle with these butchers”

and added “thus does Marc Anthony beg forgiveness from the fallen Caesar for collaborating with his butchers.  What shall we say to our fallen clients to explain our collaboration with their butchers?”
  It seems that Atlantic Canada lawyers are made of sterner stuff and may have something to teach our Ontario colleagues about the resolute defence of legal rights.

The purpose of this paper is to address the relevance of the Canadian Charter of Rights and Freedoms to the Consultation Paper “Proposals for Automobile Insurance Reform”, released by the Government of Newfoundland and Labrador in October 2001.  At time of writing, it appears that the proposals have been defeated by public opinion.
  But if these or similar proposals were to be reborn as legislation, is there a constitutional response?  Is there a reply to would-be legislative butchers of the right of access to the courts that involves access to the courts?  Can anyone say with conviction, like the cyborg in the Arnold Schwarzenegger movie The Terminator, “I’ll be back”?

The Newfoundland proposal of greatest interest appears in the Consultation Paper under the heading “Tort Reform” as follows:

“Claims for non-economic loss be restricted to injuries causing permanent and serious disfigurement or permanent and serious impairment of an important physical, mental or psychological function, subject to a $15,000 deductible.”

The proposal could be described as a verbal threshold with deductible.  The deductible would be imposed on all claims that meet the “permanent and serious” threshold.  It was also proposed to increase first party accident benefits, with medical benefits rising from $25,000 capped, to $50,000 capped, and weekly income benefits rising from a limit of $140 to a limit of $300.

This paper argues that in the event of legislative action, a persuasive case could be made in court that the threshold/no-fault scheme proposed in the Consultation Paper is contrary to s. 15(1) of the Canadian Charter of Rights and Freedoms.  A different analysis may apply to pure no-fault schemes, which is outside the scope of this paper:  see Wells v. Saskatchewan Government Insurance (1998), 4 C.C.L.I. (3d) 212.

Charter Equality Rights
The equality clause of the Charter provides as follows:

“15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”

Learned commentary and case law discussion do not support that s. 7 arguments based on the right to life, liberty and security of the person would be likely of success
, and we will not dwell on s. 7.  However, s. 15(1) discrimination arguments have occasionally taken wing:

“Of all the institutions required to ensure the well-being  of a democratic society, the courts alone stand free and totally independent of Parliament, the Crown and any individual or group of individuals.  The courts, acting through their inherent jurisdiction, strengthened by the clear intention of the framers of the Charter, stand between the would-be oppressor and the intended victims; between the Crown and the accused, between the state and the individual and between the tortfeasor and the sufferer. . . . No substitute has been devised to date to replace the courts as the guardian of the liberty and freedom of all Canadians and to deprive a class of citizens of access to the courts is at variance with the intent of the Charter.  The undeniable facts is that any Canadian whose rights have been adversely affected by the negligence of another may seek redress in the Courts against such tortfeasor and, in the event of liability being established, may recover his proven damages in accordance with well-established principles of common law in that regard.  One group of Canadians whose rights in that regard are restricted are those who fall into the class provided in the Act, which embraces the plaintiff.  If I may put it another way, the unreasonableness of the restrictions in that regard stands out as an intolerable blot upon the legislative landscape of a free and democratic nation.” [Emphasis added]
The passage above is from the Newfoundland case Piercey v. General Bakeries Ltd. (1986), 31 D.L.R. (4th) 373 at 373, 384 and 387 and the banner unfurled by Chief Justice Hickman remains a rallying point for defenders of tort rights today.

Chief Justice Hickman’s holding that the workers’ compensation legislation was contrary to s. 15(1) of the Charter, was considered to be obiter dictum owing to the fact that the plaintiff worker had been electrocuted prior to the coming into force of the section.  The Newfoundland Court of Appeal subsequently found the workers’ compensation scheme to be constitutional in the Newfoundland Reference (1987), 44 D.L.R. (4th) 501, at 510:

“In what has been described as the historic trade-off, the employees gave up their right of action and the employers (collectively) agreed to pay compensation regardless of fault.  In actual fact, the right of action was taken from the employee and the obligation to pay compensation was imposed on the employer.”

The conclusions of the Newfoundland Court of Appeal were affirmed by a one page decision of the Supreme Court of Canada.  The court held that the legislative exchange of the right to compensation in lieu of all other rights and actions, did not constitute discrimination within the meaning of s. 15(1) of the Charter, and that the situation of the workers and their dependants was in no way analogous to those enumerated in s. 15(1):  Reference re:  Workers Compensation Act (1989), 44 D.L.R. (4th) 501.  (The equality provisions of s. 15 are again raised in two cases involving chronic pain provisions of the Nova Scotia Act in Nova Scotia (Workers’ Compensation Board) v. Martin (2000), 192 D.L.R. (4th) 611, leave to appeal granted June 14, 2001.)  The Supreme Court of Canada was merely laconically applying the restrictive doctrine established in Andrews v. Law Society of British Columbia (1989), 56 D.L.R. (4th) 1, that a measure can only be found to infringe equality rights if it has a disproportionate adverse effect on a s. 15(1) enumerated or analogous group.

The Charter implications of a threshold/no-fault auto insurance scheme have been considered in only one previous case, Hernandez v. Palmer (1992), 15 C.C.L.I. (2d) 187 (O.C.J. G.D.).  The plaintiff in Hernandez was in many ways an unsuitable choice for a test case, and the court did not examine arguments based on discrimination against historically disadvantaged groups enumerated in s. 15(1) of the Charter.

Mr. Hernandez was a young adult male who did not fit into any of the enumerated classes under section 15(1).  Consequently, the Hernandez case did not raise age, sex or physical and mental disability as an issue of discrimination against a historically disadvantaged group.  The challenge to the workers’ compensation scheme foundered on the same issue of legal analysis – the inability to identify an enumerated or analogous group.

A new element not found in Andrews has been added to the equality clause inquiry by the Supreme Court of Canada in Lovelace v. Ontario 188 D.L.R. (4th) 193, para. 54:

“The main focus of the inquiry is to establish whether a conflict exists between the purpose or effect of an impuned law and the purpose of s. 15(1).  The central purpose of the guarantee in s. 15(1) is to protect against the violation of essential human dignity . . . .”

As with many Charter doctrines, it remains to be seen whether the violation of human dignity test will remain in focus or drop to the periphery.  If a reasonable person occupying the position of the claimant, after knowledgeable and dispassionate consideration of the context of the legislation, would objectively conclude that differential treatment resulting from the legislation demeans his or her dignity, then an infringement of s. 15(1) of the Charter exists:  Law v. Canada (Minister of Employment and Immigration) (1999), 170 D.L.R. (4th) 1 (SCC) paras. 60, 75.  Any observer of the conviction with which members of the public have defended tort rights during the debate on the Newfoundland proposals would have no difficulty concluding that the public believes human dignity is at stake.

Discriminatory Effect
A reasonable argument can be made that threshold/deductible schemes have a disproportionate adverse impact on s. 15(1) listed groups.  Women, children, the elderly, and the physically and mentally disabled all have in common that they are disproportionately unemployed, underemployed, or employed in lower paying occupations.  Disproportionate impact arises from the fact that members of enumerated groups who fall below the threshold/deductible will disproportionately lose access to the courts for tort damages.  This will occur because pecuniary losses for these groups will tend more than in the case of more priviledged groups, to fall below no-fault benefits levels.  The adverse economic impact of losing the right to non-pecuniary compensation is disproportionately greater on non-earning or low-earning groups than on high-earning groups, because the non-pecuniary portion of the total award is typically much greater for members of under-priviledged groups.  Tort victims who have no or small pecuniary claims in excess of no-fault limits, and whose injuries are not clearly below the threshold/deductible, will disproportionately lose access to the courts to test whether they do meet the threshold.  This is because the issue of financial feasibility would tend to result in inability to retain legal representation.

In particular, a threshold/deductible would disproportionately impact women, because women are more susceptible than men to suffering from the type of connective tissue injury which the proposal is aimed at excluding from non-pecuniary compensation.
  The effect of a threshold/deductible scheme would be to perpetuate historic inequalities, inconsistently with the ameliorative purpose of s. 15(1).  The loss of the right to non-pecuniary injury compensation may be demeaning to all, but it is more demeaning to the human dignity of enumerated groups because of the disproportionate economic significance of the loss.

In considering discrimination on the basis of sex, section 28 of the Charter should be emphasized:

“28.  Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons.”

The effect of s. 28 has received little judicial consideration but arguably laws with a discriminatory effect on women, and governmental efforts at s. 1 justification, should receive the severest level of scrutiny.

Justification Stage

Section 1 of the Charter provides as follows:

“The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”.

Should a prima facie infringement of a Charter right or freedom be found, the government must discharge a burden of proof of justification.  First, the objectives of the legislation must be pressing and substantial to justify the overriding of rights developed by a free and democratic society.  Second, the means of achieving the objective must be rationally connected to the objective.  Third, the means should impair the right “as little as possible”.  Fourth, the law must not have a disproportionately severe effect:  R. v. Oakes [1986] 1 S.C.R. 103.  However, Professor Hogg has written that nearly all s. 1 cases have resolved on “the question whether the law has impaired the Charter right no more than is necessary to accomplish the objective (step 3).”
  Hogg refers to this as the “least drastic means” test.

As to sufficiently important objectives, “affordability” of auto insurance to the consumer appears to be the single-minded objective of the Newfoundland government.  It is probable that this objective relates to concerns which are pressing and substantial enough to potentially justify the overriding of rights.

The issue of least drastic means is where the government would be in greatest difficulty.  The government must show that there is no reasonable alternative scheme, including the existing tort scheme, that would achieve the objective with fewer detrimental effects.

Clearly, non-pecuniary general damages (“pain and suffering” damages) can be limited for social reasons.  This was done in the form of a cap or maximum imposed in the famous “trilogy” cases in the late 1970’s.
  However, several distinctions between what the Supreme Court of Canada did in the “trilogy” and the Newfoundland government proposals are worth noting.

The trilogy imposed a range, not a disentitlement or immunity.

The trilogy cases also contained an important trade-off.  In return for imposing a cap on non-pecuniary general damages, the Supreme Court of Canada gave strong directions to the lower courts to identify and fully compensate pecuniary loss.  According to Cooper-Stephenson:

“The full compensation thesis for pecuniary loss was endorsed, and a new approach towards assessing a fair and reasonable sum for non-pecuniary loss was developed.  Compensation was thus sustained as the dominant principle in damages assessment and it has been repeatedly emphasized in the Supreme Court of Canada . . . .”

The notion of a reasonable exchange of no-fault remedies for tort rights has been a theme of U.S. court decisions on the constitutionality of no-fault and threshold schemes.  Such constitutional challenges have not generally been successful.
  Litigation over threshold schemes has not reached the United States Supreme Court.  However, in a case in which congress abolished tort actions and substituted limited no-fault benefits in the event of nuclear accident, the court found that the legislation did “provide a reasonably just substitute for the common law or state tort law remedies that it replaces . . .”:  Duke Power Co. v. Caroline Environmental Study Group (1978), 438 U.S. 59.

The Court of Appeal in the Newfoundland Reference accepted the description of the workers’ compensation scheme as an “historic trade-off”.  The Hernandez case found that there was a reasonable trade-off enshrined in the 1990 Ontario legislation, which was described as granting substantially increased, comprehensive no-fault benefits.  The trilogy cases also implemented a trade-off between restraint of non-pecuniary general damages and full compensation of pecuniary loss.

It is difficult to describe the Newfoundland proposals in such terms.  Government’s Consultation Paper proposes a very modest increase in no-fault benefits from $140 to a $300 weekly indemnity for income loss, and from a limit of $25,000 to $50,000 for medical benefits.  A substantial number of (historically disadvantaged) individuals stand to be barred from access to judicial remedies with little or no off-setting access to no-fault benefits.  The Newfoundland government’s justification for the tort restrictions lies almost entirely in a claim that in exchange for the loss of certain tort rights, insurance premiums will be maintained at an “affordable” level.  The transfer of advantage under the Newfoundland proposals is primarily from tort victims to purchasers of insurance/insurance companies.  It is a “rights for rates” model, not a “rights for rights” model.

Many informed observers are not persuaded that clear evidence exists of undue upward pressure on third party liability rates for Newfoundland drivers.  Many observers are also not persuaded that clear evidence exists from other jurisdictions that a threshold/no-fault system would have any long-term restraining effect on premiums.
  Government may well have difficulty demonstrating that an affordability problem exists (although the courts would probably be deferential to the government’s view on this), that the means adopted (abolition of certain tort rights) stand a reasonable prospect of long-term restraint of premiums, that the threshold/deductible solution is superior to other means of compensation delivery which more fully respect equality rights, and in general whether the exchange of tort rights for affordability is a reasonable trade-off.  It may be doubted that any prima facie breach of Charter rights found to exist under the equality provisions of s. 15(1), would be found to be justified as a reasonable limitation in a free and democratic society, under the saving provision, s. 1 of the Charter, once the court has examined the evidence.

Remedy

Where an infringement of Charter rights is found, s. 24(1) provides the power to grant “such remedy as the court considers appropriate and just in the circumstances”.  The usual remedy the courts employ against unconstitutional legislation is to strike it down.  It is impossible to analyse which legislative provisions would be struck when there is no present Newfoundland legislation to analyse.  One option the courts would have is to declare the threshold/deductible provisions invalid.  Another option might be to selectively invalidate or read down the provisions in a manner consistent both with the legislative goal of “affordability” of auto insurance and with s. 15(1) equality rights.

Assuming (without conceding) that the government could demonstrate a rational connection between a threshold/deductible system and “affordability” of insurance, there is no theoretical reason why individual tortfeasors should not be liable to pay deductibles or other amounts not covered by insurance.  Individuals are certainly liable to pay amounts in excess of coverage limits.  Individuals should also be liable to pay amounts “under” coverage limits.  The legislative goal of reducing the liability of insurance companies to pay damages in order to maintain “affordability” of insurance, may not justify the immunization of individual tortfeasors from the consequences of their actions.  Civil justice liabilities exist independently from insurance, and the existence of insurance has never been a precondition to the finding of liability against a person at fault.  Under the “least drastic means” test, the government’s objective of maintaining affordability of auto insurance premiums would be protected if the threshold/deductible were found to protect the insurer only.  The goal of affordability of insurance mandates protection of insurers.  It does not mandate protection of tortfeasors.

We conclude that there are substantial grounds to believe that the Government proposals, if passed into legislation, would not pass constitutional scrutiny.  Under the least drastic means test, the result may be that at-fault drivers would be liable to pay substantial amounts of damages, which insurance companies otherwise would be obliged to pay on their behalf.  This outcome would indeed defer to the objective of affordable insurance.  This outcome would leave not only victims without full protection, but at-fault drivers without full protection too. 
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