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PART I – NATURE OF THE APPLICATION

1. This is an application for leave to appeal the denial of class certification in a proposed class action.  The application is brought pursuant to s. 36(3) of the Class Actions Act, S.N.L. 2001, c. C-18.1 (“CAA”) and Rule 57.02 of the Rules of the Supreme Court, 1986.
[Appendix B, Tab 1]
[Appendix B, Tab 2]
2. The intended Appellant seeks the opportunity to pursue a legitimate grievance over deceptive trade practices and an appropriate remedy.  The Minister of Health for Canada described the deceptive practices in a letter sent in 2001 to no less an official than the President and CEO of the Respondent, and asked the Respondent to cease the deceptions “for the sake of public health”.
Internal tobacco industry documents point to the marketing of “light” cigarettes as a strategy to keep people smoking, not as a strategy to help them quit…
Affidavit of Aaron Felt, sworn June 23, 2006 (“Felt Affidavit”), Exhibit A, p. 2 [Application Record, Tab 6]
3. The consumer protection legislation which forms the gravamen of this appeal was proclaimed in 1979 as the Trade Practices Act, RSNL 1990, c. T-7 (“TPA”), part of a wave of pro-consumer enactments described by the Supreme Court of Canada:
It was part of an emerging legislative pattern in North American designed to equitably reconfigure the imbalance in bargaining power between consumers and those who manufacture and sell products.  In order to inform consumers and protect them from unsafe products and fraudulent or deceptive practices, legislation was introduced to rectify consumer vulnerability resulting from such common law principles as caveat emptor.
Prebushewski v. Dodge City Auto (1984) Ltd., [2005] S.C.J. No. 10, 2005 SCC 28 (CanLII) at para. 33 [Appendix A, Tab 1] 
4. The state of law before the pro-consumer reforms “totally ignore[d] the powerful position of the manufacturer in today’s marketing structure”, in words which the Supreme Court adopted from an Ontario Law Reform Commission report.  The Court underscored the following passage from the report:
…[O]ur sales law is private law and it has failed to provide any meaningful machinery for the redress of consumer grievances.  This last weakness is perhaps the most serious of all weaknesses, for as has been frequently observed, a right is only as strong as the remedy available to enforce it.

Prebushewski, supra, para. 36 [Appendix A, Tab 1]
5. The interpretation of the TPA rendered by the court below and now appealed, has blocked the reforming thrust of the TPA and deprived consumers who seek to enforce rights and remedies against manufacturers, of “any meaningful machinery for the redress of consumer grievances”, to use the language above.  The result is that consumers who are aggrieved by deceptive and misleading practices of manufacturers have no greater rights than they did before the TPA was proclaimed in 1979.  Indeed, the Director of Trade Practices has a theoretical enforcement role, but has followed a course of non-intervention for 30 years.  The office of Director does not provide the “meaningful machinery for the redress of consumer grievances” underscored by the Supreme Court. 
6. With respect, the judge below transgressed binding principles of statutory interpretation and nullified legislative intent by following an essentially textual approach to the interpretation of the enactment.  He reduced what is a statutory consumer transaction claim, for a statutory remedy for deceptive trade practices, to a common law breach of contract and tort of deceit claim for damages, thereby “totally ignoring the powerful position of the manufacturer in today’s marketing structure” (to paraphrase Prebushewski above). 
7. The Appellant asks this court to take the approach mandated by authority, a textual, contextual, and purposive approach which looks at “the combined effect of the statute’s language, history and purpose” (Prebushewski, supra, para. 47), to reverse the judge below and return the TPA to its legislative purpose as previously defined by this Court of Appeal:
The primary purpose and effect of the Trade Practices Act is to provide remedies to individual consumers who might be the victims of unfair trade practices…
R. v. Clarke (1983), 43 Nfld.& P.E.I.R. 127 (C.A.), at para. 5 [Appendix A, Tab 2]
PART II- THE FACTS 

(a)
Unfair Marketing of Light Cigarettes

8.  The marketing of light and mild cigarettes is alleged to be unfair, and contrary to the TPA, because it conveys a false and misleading message that those cigarettes are less harmful than regular cigarettes.  In effect, light cigarettes provide a false message of health reassurance which preys upon smokers’ health concerns and difficulties in quitting.  The proposed class is comprised of consumers who purchased these products in the province. 
Interlocutory Application for Class Certification, para. 2 [Application Record, Tab 4]
Amended Statement of Claim [Application Record, Tab 8, Exhibit A]
9. By the mid-1960’s there was a consensus among international and Canadian public health authorities that the tar and other smoke constituents from cigarettes cause a variety of health problems including cancer.  There was a developing consensus, as well, that reducing the amount of tar in cigarette smoke might reduce the incidence of tobacco related disease in smokers. 
Amended Statement of Claim, para. 9 [Application Record, Tab 8, Exhibit A]
Third Party Notice, Schedule B, para. 25 [Application Record, Tab 10]
Affidavit of Albert Liston, sworn October 24, 2006 (“Liston Affidavit”), paras. 8 and 9 [Application Record, Tab 9]
10.  The descriptors “light” and “mild” when used as part of a cigarette brand name indicate that the deliveries of tar, nicotine and other smoke constituents as measured by standard testing machines are less than the deliveries for the corresponding regular or non “light” and “mild” products within the same brand family as measured by standard testing machines. 
Amended Statement of Claim, para. 11 [Application Record, Tab 8, Exhibit A]

Liston Affidavit, para. 13 [Application Record, Tab 9]
11.  The lowered toxic emission deliveries of “light” and “mild” cigarettes when tested on standard machines are achieved through a variety of design changes including the use of vent holes on or around the cigarette filter, more porous cigarette paper, filters of different efficiencies, and puffed or expanded tobacco (tobacco that has been expanded by air).  These changes dilute the toxic emissions as measured by the standard testing machines. 
Amended Statement of Claim, para. 12 [Application Record, Tab 8, Exhibit A]

Liston Affidavit, para. 14 [Application Record, Tab 9]
12.  However, people do not smoke like machines.  When smoking “light” or “mild” cigarettes, smokers engage in a behaviour known as “compensation.”  Compensation is the tendency of smokers of “light” or “mild” cigarettes to block the vent holes with their lips or fingers, inhale more deeply, puff more frequently, hold the smoke in their lungs for longer and smoke more cigarettes.  The Defendants had not developed a low tar cigarette; they had developed a cigarette that could fool the testing machine. 
Amended Statement of Claim, para. 12 [Application Record, Tab 8, Exhibit A]

Liston Affidavit, paras. 32-34 [Application Record, Tab 9]
13.  Beginning in 2001, Health Canada called on the Defendants to voluntarily stop using misleading descriptors in the sale of their products.  By letter dated May 30, 2001, then Health Minister Allan Rock wrote to Bob Bexon, President and CEO of Imperial Tobacco Canada Ltd. as follows:
Because cigarette smoking is addictive, many smokers cannot quit, even after they have been informed that smoking is harmful to their health.  Some smokers try to cut back on their exposure to tobacco smoke by switching to brands of cigarettes that are advertised as “light,” “mild” and other such brands.  Such smokers may postpone indefinitely further attempts to quit smoking.
We know that many Canadian smokers have switched to smoking “light” brands in the mistaken belief that such cigarettes are less harmful to their health.  Furthermore, we know that smokers consciously or unconsciously adjust the amount of smoke that they inhale through a variety of mechanisms including inhaling deeper and longer or covering the ventilation holes. 
Internal tobacco industry documents point to the marketing of “light” cigarettes as a strategy to keep people smoking, not as a strategy to help them quit…
For the sake of public health, please remove all confusing descriptors such as “light,” “mild,” “special,” and “medium,” from the brand names and packages of your cigarettes…
Affidavit of Aaron Felt, sworn June 23, 2006 (“Felt Affidavit”), Exhibit A [Application Record, Tab 6]
14.  On December 1, 2001, the Ministry of Health proposed to issue regulations removing light and mild descriptors for the Defendants’ products. The Ministry published a regulatory notice in the Canada Gazette which read in part:
In recent years, scientific data verify that, depending upon how smokers use cigarettes, “light” and “mild” cigarettes may deliver the same amount of tar and nicotine to smokers are “regular” cigarettes and can be as harmful to their health.  Nevertheless, a number of smokers believe that switching to cigarettes labeled “light” and “mild” reduces their exposure to harmful substances.  In addition, recently released industry documents indicate that the tobacco industry believes that the marketing of brands labeled with these descriptors:

· provide consumer reassurance;

· may have kept some smokers from quitting;

· may have delayed cessation in others; and

· may have encouraged more girls and young women to take up smoking because of the implied suggestion of lower risks and milder taste or ease of smoking.

In view of the above, the Department of Health has determined that removing these descriptors from tobacco product packaging would be a means of health protection and in the best interest of public health. 
Felt Affidavit, Exhibit B [Application Record, Tab 6]
15.  The Defendants have filed an affidavit from a consultant, A.J. Liston, in opposition to certification.  The Liston Affidavit makes two concessions.  First, that some individuals choose brands for “health” reasons.   And second, that “full compensation” can occur.  That is, there are consumers who perceive light cigarettes as less risky, but who may be receiving much higher doses of toxic chemicals when consuming these products. 
 

Liston Affidavit, paras. 25 and 34 [Application Record, Tab 9]
16. The Defendants did not finally remove light and mild descriptors from their products until more than 6 years after they were requested to do so by the Minister of Health, and then only when faced with an inquiry under s.10 of the Competition Act by the Commissioner of Competition as to whether it had breached that Act. 
Agreement between Imperial Tobacco Canada Ltd. and the Commissioner of Competition [Application Record, Tab 11] 

(b)
The Parties 

17. The proposed class is comprised of consumers who purchased the Defendants’ light and mild products in the province during the Class Period.  The proposed class definition is as follows:
Natural persons, resident in Newfoundland and Labrador, who, during the Class Period, purchased the Defendant’s Light, Extra Light, or Mild brands of cigarettes in Newfoundland and Labrador for personal, family or household use.  The Defendant’s light and mild brands of cigarettes including the following brands: Player’s Light, Player’s Light Smooth, Player’s Extra Light, du Maurier Light, du Maurier Extra Light, du Maurier Ultra Light, du Maurier Special Mild, Matinee Extra Mild, Matinee Ultra Mild and Cameo Extra Mild.
The Class Period is the period from June 30, 1998 with respect to the First Defendant, and from November 30, 1998, with respect to the Second Defendant, up to the opt-out date set by the Court in this proceeding.
Excluded from the class are directors, officers and employees of the Defendants. 

Interlocutory Application for Class Certification, para. 2 [Application Record, Tab 4]
18. The intended Appellant is the proposed representative plaintiff, Victor Todd Sparkes.  He is a resident of this province, and purchased the Defendants’ light cigarettes in the province during the Class Period.  He has delivered an affidavit in which he testifies that he understands his role as representative plaintiff in a class action, and that he is prepared to serve in that capacity if this action is certified.  
Affidavit of Victor Todd Sparkes, sworn June 23, 2006 (“Sparkes Affidavit”) [Application Record, Tab 8]
19. The Appellant has also delivered an affidavit from a putative class member, Shawn Lewis.  Mr. Lewis is also a resident of this province and purchased the Defendants’ light cigarettes during the Class Period.  He has testified that he also understand the class action process, and that he willing to serve as the representative plaintiff in this proceeding if, for any reason, Mr. Sparkes is unable to serve in that role. 
 Affidavit of Shawn Lewis, sworn June 22, 2006 (“Lewis Affidavit”) [Application Record, Tab 7]
20. The intended Respondents are the First Defendant, Imperial Tobacco Canada Limited., and the Second Defendant, Imperial Tobacco Company Limited. 

Amended Statement of Claim, paras. 2 and 3 [Application Record, Tab 8, Exhibit A]



Felt Affidavit, Exhibit C [Application Record, Tab 6]
21. These Respondents commenced a third party action against The Attorney General of Canada.  In effect, these Respondents argue that if they breached consumer protection statutes in the sale of their products, then such breaches are the fault of Health Canada. 

 Third Party Notice [Application Record, Tab 10] 

22.  The Appellant has not sued Health Canada, and has no interest in having the federal government as a party to this suit.  The Appellant seeks to hold the Defendants accountable for their sale of misleading products, consistent with Health Canada’s efforts to ban these products. 

23. The Defendants have attempted to sue Health Canada in other tobacco litigation without success.  In British Columbia, in both a certified light cigarette class action in that province, and in an action against tobacco manufacturers by the province for recovery of health care costs, the courts have dismissed third party claims against Health Canada by tobacco companies.      

Knight v. Imperial Tobacco Canada Ltd. (2007), 76 B.C.L.R. (4th) 100 (S.C.), 2007 BCSC 964 (CanLII) [Appendix A, Tab 3]
British Columbia v. Imperial Tobacco Canada Ltd. (2008), 292 D.L.R. (4th) 353 (S.C.), 2008 BCSC 419 (CanLII) [Appendix A, Tab 4]
(c) 
Tobacco Litigation in Other Provinces 
24. A light cigarette class action was certified by the British Columbia Court of Appeal in Knight v. Imperial Tobacco Canada Ltd under its Trade Practices Act and its Business Practices and Consumer Protection Act.  The policy goals of these B.C. consumer protection statutes are very similar to the TPA in this province.  Likewise, the evidence filed in this case is substantially identical to the evidence filed in Knight. 

Knight v. Imperial Tobacco Canada Ltd. (2005) 250 D.L.R. (4th), 2005 BCSC 172 (CanLII) 347 (B.C.S.C.); varied, (2006) 267 D.L.R. (4th) 579 (B.C.C.A.), 2006 BCCA 235 (CanLII) [Appendix A, Tab 5] 

25. A tobacco class action on behalf of consumers was also certified in Quebec under its civil code.   

Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., 2005 CanLII 4070 (QC C.S.) [Appendix A, Tab 6]
26. A tobacco class action under the common law in Ontario however was not certified.  The Ontario court felt that given the massive numbers of consumers potentially affected by tobacco products, and given the requirements at common law to prove individually reliance, causation and damages, the case would take 1000 years to resolve if litigated.  

Caputo v. Imperial Tobacco, [2004] O.J. No. 299 (S.C.J.) [Appendix A, Tab 7]
27. The results of this common law class action in Ontario are not surprising.  The Supreme Court of Canada has noted that the tobacco manufacturers have traditionally enjoyed “systemic advantages” in defending common law claims.  The Supreme Court of Canada has further held that it is therefore appropriate for provincial legislatures to create statutory regimes which redress this imbalance at common law.  Consistent with Prebushewski, the TPA is such a statutory regime which exists to provide expanded remedies for consumers.   
British Columbia v. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 473, 2005 SCC 49, at para. 49 [Appendix A, Tab 8]
28.  The Appellant is not interested in 1000 years of litigation.  It is why he brought this claim under the TPA, and not at common law.  In the Appellant’s submission, if the TPA is properly interpreted, then the action is manageable as a class action, and will not take 1000 years to resolve. 
(d)
Decision of Adams J. 

29. There are three aspects of Justice Adams’ decision for which appellate consideration is sought.  The first is his finding that the TPA requires privity, and that consumers may only sue vendors under the statute, but not other market participants such as manufacturers or distributors who may also engage in unfair marketing or advertising.  This finding, by itself, ended the Appellant’s claim.  Because the Defendants sell their product through retailers, the court concluded that the Appellant did not have a cause of action.  The balance of Justice Adam’s reasons was obiter.  
Decision of Adams J, at paras. 69-84 [Application Record, Tab 3]
30. A second key finding by Justice Adams was his comment that the TPA requires proof of individual reliance.  This led to his comments that the case was unmanageable because it would give rise to too many individual issues.  

Decision of Adams J, at para. 97 [Application Record, Tab 3]
31. A third key finding by Justice Adams was his comment that the remedies under s.14(2) of the TPA were unavailable to consumers, and were instead, reserved only to the Director of Trade Practices.  Such remedies include disgorgement and a refund order which substantially assist in the management of this action as a class action.  

 Decision of Adams J. at paras. 74-6 [Application Record, Tab 3]
32. The learned chambers judge held that s.14(2) does indeed allow such class-wide remedies, such as disgorgement, but only if a class action is brought by the Director of Trade Practices, and not where a class action has been brought by consumers themselves upon notice to the Director under s.14(3).  It is submitted that this is an unduly narrow reading of the statute, and that both consumers and the Director may have access to these class-wide remedies to enforce the statute. 
 Decision of Adams J. at paras. 74-6 [Application Record, Tab 3]
33. These three findings by Adams J. drove the decision on class certification.  If these findings are overturned on appeal then the Court of Appeal may determine either that certification logically follows, or else, that the case should be sent back down to the application judge for further case management and reconsideration of certification issues in light of the Court of Appeal’s guidance on the proper interpretation of the TPA.
PART III- THE ISSUE

34.  The issue is whether the intended Appellant may have leave to appeal the decision of Adams J. If leave is granted, there are three questions that the Appellant seeks to argue.  These are: 

(a)
Whether the learned application judge erred on question of law in determining that the TPA requires privity? 

(b)
Whether the learned application judge erred on question of law in determining that the TPA requires proof of individual reliance? 

(c)
Whether the learned application judge erred on a question of law in determining that the remedies provided by s.14(2) of the TPA were unavailable?  



Notice of Application for Leave to Appeal [Application Record, Tab 1]
PART IV- THE LAW
(a)
Test for Leave to Appeal 
35. Rule 57.02(4) of the Rules of the Supreme Court lists factors to be weighed in determining whether to grant leave to appeal.  These are:

57.02(4) Leave to appeal an interlocutory order may be granted where

(a) there is a conflicting decision by another judge or court upon a question involved in the proposed appeal and, in the opinion of the Court, it is desirable that leave to appeal be granted,

(b) the Court doubts the correctness of the order in question,

(c) the Court considers that the appeal involves matters of such importance that leave to appeal should be granted,

(d) the Court considers that the nature of the issue is such that any appeal on that issue following final judgment would be of no practical effect, or

(e) the Court is of the view that the interests of justice require that leave be granted.

Rule 57.02(4), Rules of the Supreme Court, 1986 [Appendix B, Tab 2]
36. Also relevant is s.36(3) of the CAA which reads: 

s.36(3)  A party may, with leave of a judge of the Court of Appeal, appeal to the Court of Appeal from 

(a)
an order certifying or refusing to certify an action as a class action
CAA, s.36(3) [Appendix B, Tab 1]
37. Each of the factors under Rule 57.02(4) supports leave being granted in this case.   

(b) 
Reason to Doubt Correctness of Order 

38. With respect to 57.02(4)(b), there is reason to doubt the correctness of the order in question.  The learned application judge’s decision turned on the interpretation of a statute.  The standard of review for such a decision is one of correctness.  Deference is not owed by the appellate court on questions of law. 

Sun Life Assurance Company of Canada v. FHR Real Estate Corporation, (2007) 261 Nfld. & P.E.I.R. 55 (N.L.C.A.), 2006 NLCA 62 (CanLII), para. 28 [Appendix A, Tab 9]  

39. In class actions, while deference is owed to the application judge on certain certification issues of a discretionary or factual nature, such deference is not owed on questions of law, particularly where such legal questions are central to whether or not the case is to be certified. 
Cassano v. Toronto-Dominion Bank (2007), 87 O.R. (3d) 401 (C.A.), 2007 ONCA 781 (CanLII), para. 23 [Appendix A, Tab 10]
40. The court below gave a very narrow reading of the TPA, resting so much of its analysis on the presence of the word “the” in s.14(1) of the Act.  Principles of statutory interpretation require a broader analysis.  Courts must read a statute as a harmonious whole, having regard to its context and purpose.  The legislative intent of an entire statute must not be frustrated by the single, ambiguous use a definitive article in one sentence of that act.  Where that sentence is reasonably capable of more than one meaning, that sentence should be interpreted in light of the policy goals of the statute, and in light of the drafting of the statute as a whole. The Supreme Court of Canada held:
It has been long established as a matter of statutory interpretation that "the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament": see 65302 British Columbia Ltd. v. Canada, [1999] 3 S.C.R. 804, at para. 50. The interpretation of a statutory provision must be made according to a textual, contextual and purposive analysis to find a meaning that is harmonious with the Act as a whole. When the words of a provision are precise and unequivocal, the ordinary meaning of the words play a dominant role in the interpretive process. On the other hand, where the words can support more than one reasonable meaning, the ordinary meaning of the words plays a lesser role. The relative effects of ordinary meaning, context and purpose on the interpretive process may vary, but in all cases the court must seek to read the provisions of an Act as a harmonious whole.

Decision of Adams J. at para. 67 [Application Record, Tab 3]
Canada Trustco Mortgage Co. v. Canada, [2005] 2 S.C.R. 601, 2005 SCC 54 (CanLII), para. 10 [Appendix A, Tab 11]
41. Consideration of context and purpose is not optional, it is mandatory.  More recently, the Supreme Court of Canada has stated:

In determining the purpose of the relevant provisions(s) of the Act, a court must take a unified textual, contextual and purposive approach to statutory interpretation.… [T]he approach to statutory interpretation is the same for provisions of the ITA as for those of any other statute:  it is necessary “to determine the intention of the legislator by considering the text, context and purpose of the provisions at issue”.


Lipson v. Canada, 2009 SCC 1 (CanLII), para. 26 [Appendix A, Tab 12]
42. Other Supreme Court authorities to substantially identical effect have been quoted liberally by this court of appeal, leading it to conclude that in interpreting the Municipalities Act and placing undue emphasis on the meaning of the word “penalty”, a judge below had “erred and permitted form to trump substance”.

Town of Happy Valley-Goose Bay v. Cabot, 2008 NLCA 72 (CanLII), paras. 8-12 [Appendix A, Tab 13]
43. In Prebushewski, the Supreme Court of Canada described the purpose of provincial consumer protection statutes, such as the TPA, as being to protect consumers, and to provide them with rights and remedies not found at common law.  The point of these statutes is to “equitably reconfigure the imbalance in bargaining power between consumers and those who manufacture and sell products”. 
 Prebushewski, supra, paras. 33-35 [Appendix A, Tab 1]
44. The policy goals of the TPA, “to provide remedies to individual consumers”, were further confirmed by the Court of Appeal in R. v. Clarke. 

 R. v. Clarke, supra, para. 5 [Appendix A, Tab 2]
45. The applications judge has not interpreted the TPA in such a way as to protect consumers, or to enhance their remedial options, as required by Prebushewski and Clarke.  The lower court’s decision is inconsistent with the policy objectives of the statute.  It also fails to properly consider the drafting of the statute as a whole. The learned applications judge has imported into the statute a common law requirement of privity by relying upon the word “the” in s.14(1) of the Act.  When the statute is read as a whole however, it is apparent that its scope is not limited by privity, and that the statute applies to more than just vendors.   This is seen from s. 2(g) of the TPA which defines a “supplier” as follows: 
s.2(g)
"supplier" means a person who in the course of his or her business offers or advertises the sale of goods or services to a consumer or who engages in a consumer transaction with a consumer and includes the assignee of the rights and obligations of a supplier.

TPA, s.2(g) (emphasis added) [Appendix B, Tab 3]
46. Thus, the TPA is not limited in its application to vendors.  It includes anyone who, in the course of his or her business, “advertises the sale of goods”.  This may include other market participants, such as manufacturers or distributors, who may engage in unfair marketing or advertising of their products.  

47. Further, the s.2(b)(i) TPA defines a “consumer transaction” as follows: 

s.2(b)  "consumer transaction" means 


(i)
a sale, lease or other disposition of goods for a consideration whether or not such a disposition of goods includes a contract under which services are provided. 

TPA, s.2(b)(i) (emphasis added) [Appendix B, Tab 3]
48. That is, a consumer transaction is broader than just the mere concept of a “sale”.  It also includes “other disposition of goods”.  Webster’s defines a “disposition” as simply “a transfer to the care or possession of another” or a “final arrangement”.  This encompasses the idea that goods move through a supply chain, from manufacturer, to distributor, to retailer, before finally resting with the consumer. 

Webster’s Online Dictionary, “disposition”

49. If the legislature had intended to limit the TPA to situations requiring privity it would have defined a “consumer transaction” as a “sale”, full stop.  Instead, the TPA embraces a broader conception of consumer transactions recognizing the realities of our modern marketplace in an age of mass marketing.   Long past are the days of the 19th century, and the common law rules that developed before the advent of sophisticated consumer products, mass advertising and public relations campaigns, mega-corporations and integrated supply chains. 
50. It is submitted therefore that any defendant in a supply chain who unfairly advertises its products to consumers may attract liability under the TPA.  This makes sense and is a purposeful and contextual interpretation of the statute.  Section 5(1) of the TPA provides a non-exhaustive list of the conduct which may attract liability under the statute as an unfair trade practice.  It is apparent from this list that much of the conduct prohibited by the statute does not apply exclusively, or at all, to retailers, but is directed at misleading conduct that may be engaged in by manufacturers and distributors.  Section 5(1) of the TPA reads: 

s.5. (1) In this Act, an unfair trade practice is a representation, conduct or failure to disclose material facts that has the effect, or might reasonably have the effect, of deceiving or misleading a consumer, and includes 

(a)
a representation that the goods or services have sponsorship, approval, performance characteristics, accessories, ingredients, quantities, components, uses or benefits that they do not have; 

(b)
a representation that the supplier has sponsorship, approval, status, affiliation or connection that he or she does not have; 

(c)
a representation that the goods or services are of a particular standard, quality or grade where they are not; 

(d)
a representation that the goods are of a particular style, model or origin where they are not; 

(e)
a representation that the goods have been used to an extent that is different from their actual use; 

(f)
a representation that the goods are new or unused where they are not or where they are reconditioned, reclaimed, altered or deteriorated; 

(g)
a representation that the goods have a particular prior history or use where they have not; 

(h)
a representation that the goods or services have been made available in accordance with a previous representation where they have not; 

(i)
a representation that the goods or services are available, or are available at a reduced price, for a reason that is different from the fact; 

(j)
a representation that the goods or services have been supplied in accordance with a previous representation, where they have not; 

(k)
a representation that the goods or services are available when the supplier knows or ought to know that they are not or has no intention of supplying them; 

(l)
a representation that a specific price advantage exists where it does not; 

(m)
a representation that a part, replacement, repair or adjustment is needed where it is not; 

(n)
a representation that repairs have been made or parts installed where that is not the case; 

(o)
a representation that the supplier is soliciting or communicating with consumers with a certain interest or purpose where he or she is not; 

(p)
a representation that a consumer transaction involves or does not involve rights, remedies or obligations where that representation is deceptive or misleading; 

(q)
a representation such that a consumer might reasonably conclude that the goods are available in greater quantities than are in fact available from the supplier; 

(r)
a representation as to the authority of a salesperson, representative, employee or agent to negotiate the final terms of a consumer transaction where the representation is not accurate; 

(s)
the giving of an estimate or evaluation of the price of goods or services that is materially less than the price subsequently determined or demanded, where the supplier has proceeded with the performance of the consumer transaction without the express prior consent of the consumer; 

(t)
the giving of less prominence in an advertisement or display to the total price of goods or services than to the price of a part of the goods or services; 

(u)
the giving of less prominence in a representation, advertisement or display to the amount of an instalment to be paid for goods or services than to the total price of the goods or services; 

(v)
a representation that goods or services are free when that is not the case; and 

(w)
a representation using exaggeration, innuendo or ambiguity as to a material fact. 



TPA, s5(1) [Appendix B, Tab 3]
51.  A retailer, for example, may have no idea as to a product’s “performance characteristics, accessories, ingredients, quantities, components, uses or benefits” as covered by s.5(1)(a) of the TPA.  The retailer did not design or manufacture the product.  He did not label or advertise the product.  He does not know what ingredients were used in the product.  The retailer may be entirely blameless or ignorant as to the qualities of the product being sold.  Conversely, the manufacturer may have engaged in deliberate conduct in the design and marketing of its product that was calculated to mislead consumers.  The manufacturer may also have engaged in a sophisticated and deceptive marketing and public relations campaign to promote the sale of its product through retailers.   

52. In the present case, retailers will have no clue as to how a light cigarette is made.  They will have played no part in any marketing or public relations campaigns concerning smoking and health.  The Defendants however, are alleged to have engaged in very sophisticated and deliberate conduct in the design, manufacture and marketing of their product.  

53. If the learned application judge’s interpretation of the TPA is to be accepted then the consumer may be unable to hold anyone to account for unfair marketing practices.  The consumer may be unable to sue the retailer because he or she is blameless or ignorant.  And the consumer cannot sue the manufacturer because there is no privity.  This cannot have been the result intended by the legislature.  Why enumerate wrongful conduct under s.5(1) of the TPA for which the consumer has no remedy?  Why define “suppliers” under s.2(g) of the TPA as those who advertise, but then afford consumer no cause of action against such persons?  Such a result makes no sense, and it frustrates the intent of the legislature in passing the TPA which is to help consumer, and to provide them with remedies. 

54. When ss. 2, 5 and 14 of the TPA read together, in their context, with a view to their purpose, it is apparent that the statute is not meant to apply to just retailers. It is submitted that the word “the” in s.14(1) of the TPA does require some kind of proximate relationship between the consumer and the supplier, but this relationship does not have to be strictly one of privity, nor is this relationship confined only to retailers.  Rather, a sufficient nexus is established between consumer and supplier when “the” consumer purchases “the” supplier’s product, whether or not that purchase is made directly or through a retailer.  That is all that is meant by the word “the” in s.14(1) of the TPA – that there be a relationship, not that there be a relationship of privity.  The learned application judge has simply read in a requirement of privity which is not found in the statute.  

55.   Where more than one reasonable interpretation of a sentence in a statute is available, the interpretation which best comports with the policy objectives and language of the statute as a whole is to be preferred.  In this case, the best and most reasonable interpretation of the TPA is that it requires a proximate relationship between supplier and consumer, but that this relationship need not be one of privity. 

Canada Trustco, supra, para. 10 [Appendix A, Tab 11]
56. Similarly, the learned application judge’s finding that the TPA requires proof of individual reliance is inconsistent with the text, context and purpose of the statute.  Section 5(1) of the TPA defines an unfair trade practice as “a representation, conduct or failure to disclose material facts that has the effect, or might reasonably have the effect, of deceiving or misleading a consumer”.  Unlike a common law action for negligent or fraudulent misrepresentation, there is no requirement under the TPA to show that a consumer has actually been deceived.  A defendant breaches the statute by engaging in conduct which might reasonably have the effect of deceiving a consumer.  This is a lower threshold for a plaintiff to establish liability than at common law.  This lower threshold is meant to help protect consumers, and to provide them with improved remedies as described Prebushewski.  The lower court’s interpretation of the TPA unduly narrowed the remedies provided by this statute, and rendered the Act no different from, or redundant to, a common law claim. 
57. Further, the learned application judge’s limitations on s.14(2) of the TPA, treating it as reserved for class actions by the Director of Trade Practices, and not as available to consumers who bring their own class actions, fails to read the statute as a whole, considering also ss.14(3), 15 and 16 of the TPA.  These sections read as follows

Remedies of consumers 
14. (1) Where a consumer has entered into a consumer transaction with a supplier and has suffered damages as a result of an unfair trade practice or unconscionable act or practice, he or she may start an action in a court against the supplier. 

(2)
In an action started under this section, or in another action concerning a supplier where it appears to the court that an unfair trade practice or unconscionable act or practice has occurred, the court may 

(a)
make an order declaring the act or practice to be an unfair trade practice or unconscionable act or practice; 

(b)
award damages for a loss suffered by the consumer including exemplary or punitive damages; 



(c)
make an order rescinding the consumer transaction; 

(d)
grant an interim or permanent injunction restraining the supplier from continuing the unfair trade practice or unconscionable act or practice; 

(e)
reopen the consumer transaction and repay the amount paid to the supplier by the consumer or relieve the customer from the payment of an amount in excess of the amount judged by the court to be a fair price for the consumer transaction; and 

(f)
make other directions and grant other relief that the court considers appropriate. 

(3)
Where a consumer begins an action under this section he or she shall serve the director with a copy of the statement of claim and upon the request of the director to the court the director shall be added as a party to the action. 

(4)
Nothing in this section limits a remedy a consumer may have with respect to a consumer transaction under the common law or another Act. 

Director's actions 

15.
(1) Where the director is of the opinion that a supplier 

(a)
has engaged in or is engaging in an unfair trade practice, or unconscionable act or practice; or 

(b)
has not complied with the terms of an assurance of voluntary compliance, the director may begin and maintain an action against the supplier in a court. 

(2)
In an action brought under subsection (1) the court may make an order and grant the relief that it can make or grant under section 14 including relief for the class of consumers affected by the unfair trade practice or unconscionable act or practice. 

Actions on behalf of consumer 

16.
(1) Upon the written request of a consumer and where the director is of the opinion that it is in the public interest, the director may 

(a)
start and maintain an action on behalf of a consumer under section 14; 

(b)
maintain an action that has been started by a consumer under section 14, including an appeal of that action; and 
(c)
defend an action on behalf of a consumer where it appears to the director that an unfair trade practice or unconscionable act or practice has occurred as part of the consumer transaction. 
(2)
In an action taken under this section, the director shall begin and maintain the action in the name of and on behalf of the consumer and the director has the same right to control the course of the action as the consumer would have had in respect of the action, including the right to settle the action on behalf of the consumer. 
(3)
In an action taken under this section, 

(a)
money paid the director, excluding costs awarded, shall be paid by the director to the consumer; 

(b)
money awarded against the consumer is recoverable from the consumer and is not recoverable from the director or the province; and 

(c)
the costs of the action as awarded by the court shall be paid to or paid by the director. 
TPA, ss.14(3), 15 and 16 [Appendix B, Tab 3]
58. Section 14(2)(e) and (f) of the TPA provides expanded remedies for consumers, including an order for disgorgement or refund.  Such remedies enhance the manageability of a class action.    

59. Section 15(2) of the TPA indicates that these remedies might be sought by the Director of Trade Practices on behalf of a “class of consumers”.    Section 16(1)(a) of the TPA also allows a consumer to request that the Director “start or maintain an action on behalf of a consumer under section 14.”  The impact of these provisions however is not to require that a class action must be brought by the Director.  The consumer retains the right under s.14(3) to bring his or her own action under the Act upon notice to Director.  It is possible that the Director might choose to help consumers with an action, but consumers are not prevented from bringing their own actions. 

60. There are very few reported decisions involving actions commenced by the Director to enforce the statute during the last 30 years.  If the TPA is to live up to its promise, then it is up to the consumer to exercise self-help to enforce their rights under the statute. 

61. The lower court held that the Appellants could not make a claim under s.14(2) of the TPA because they had not suffered damage.  The lower court interpreted the Appellants as saying that any sale of a falsely advertised product is a form of damage.  This misses the substance of the Appellants’ allegations which is that the Defendants have deliberately and falsely advertised a product which is toxic to human health.  Light cigarettes are not just any product.  They are a deadly one.  This is the point that Massachusetts’ highest court made when it certified a light cigarette class action under its consumer protection statute.  The appellate court wrote:
If, as alleged, the defendants intentionally labeled their cigarettes "Lights" with "lowered tar and nicotine" in order to establish in the individual and collective consumer consciousness the concept that Marlboro Lights are more healthful (or, at least, less unhealthful) to smoke than regular cigarettes, and thereby increase the defendants' market share of cigarette sales, with full knowledge that most Marlboro Lights smokers would not in fact receive the promised benefits of "lowered tar and nicotine," then there can be no question that the sales of Marlboro Lights occurred in circumstances that make the sales deceptive under G. L. c. 93A. No individual inquiries concerning each class member's smoking behavior are required to determine whether the defendants' conduct caused compensable injury to all the members of the class -- consumers of Marlboro Lights were injured when they purchased a product that, when used as directed, exposed them to substantial and inherent health risks that were not (as a reasonable consumer likely could have been misled into believing) minimized by their choice of the defendants' "light" cigarettes. The plaintiffs need not prove individual physical harm in order to recover for the defendants' deception. [emphasis added]
Aspinall v. Philip Morris Cos., 442 Mass. 381 at 397 (2004) (Massachusetts Supreme Judicial Council) [Appendix A, Tab 14]
Amended Statement of Claim, paras. 15, 18, 19, 23 and 33 [Application Record, Tab 8, Exhibit A]
Decision of Adams J., at para. 79 [Application Record, Tab 3]
62. The United States Supreme Court recently permitted light cigarette class actions to proceed in that country under state consumer protection laws.  Such American jurisprudence is not alien to Canadian experience, as the learned application judge suggested.  Rather, it reflects a similar policy concern in both countries which is to protect consumers. 

Altria Group, Inc. v. Good et al., (Supreme Court of the United States) (December 15, 2008) [Appendix A, Tab 15]
63. It is at least arguable, on the pleadings, that the deliberate false advertising of a deadly product is damage to consumers.  It is not plain and obvious that such a claim is doomed to fail such that it should be struck without benefit of trial and a complete evidentiary record.  For the learned application judge to find, on the pleadings, that there were no damages was an error of law.  
(c)
Public Importance

64. It is submitted that this intended appeal raises matters of public importance which are of broad application beyond the immediate parties, supporting leave under Rule 57.02(4)(c).  The proper interpretation of the TPA is of concern to all consumers in the province.  If only retailers are to be subject to the TPA, then the applicability of the TPA may be severely limited in future cases.   
65. The proper interpretation of the TPA may also be of benefit to Canadians in other provinces with similar consumer protection statutes.  Prebushewski holds that such statutes are to be interpreted to provide expanded remedies to consumers.  The proper application of this principle is a matter of general interest for Canadian jurisprudence.
66. Further, the interpretation of the TPA so as to recognize its reach to deceptive manufacturers, and the certification of this action raise important issues of access to justice, accountability and behaviour modification for manufacturers of toxic products which can be vindicated in no other way:

[A court] must also consider access to justice and the availability of any other remedial process to the putative class members.  And finally, the court must consider the questions of general deterrence and accountability.

Cassano, supra, para. 56 [Appendix A, Tab 10]  

(d) 
Final Judgment 

67. The finding that privity is required is a final judgment in this case.  It leaves the Appellant without any cause of action, in any format, whether as an individual action or a class action.  It is only because this finding was made on a certification application that leave is required pursuant to s.36(3) of the CAA.  When the practical impact of this finding is considered, it is apparent that Rule 57.02(4)(e) very much favours leave. 

68. The Court of Appeal has considered the test for leave to appeal a denial of certification in Davis v. Canada (Attorney General), 2008 NLCA 49.  Welsh J.A. noted that there is distinction between appeals where certification has been denied versus appeals where certification has been granted.  In the former, the plaintiff’s recourse to the benefits of class action procedure is ended.  In the later, the litigation continues but the defendant may have subsequent opportunities to challenge certification through continued interlocutory proceedings.  This distinction also favours granting leave here.  Absent an appeal, this litigation is at an end.   

Davis v. Canada (Attorney General), 2008 NLCA 49 at paras. 18-19 [Appendix A, Tab 16]
(e) 
Conflicting Judgments 

69. The learned application judge’s narrow interpretation of the TPA conflicts with the Court of Appeal’s decision in R v. Clarke which held that the policy objectives of the Act were to provide remedies to consumers.  

 R. v. Clarke, supra, at para. 5 [Appendix A, Tab 2]
70. The learned application judge’s decision also conflicts with the decision of the British Columbia Court of Appeal in Knight v. Imperial Tobacco Canada Ltd. in which a similar class action, also involving the Defendants’ light cigarettes, on similar evidence, and under a similar consumer protection statute, was certified by the B.C. courts.  While there are some distinctions between the British Columbia consumer protection legislation and the TPA, the policy objectives of these statutes are the same.  A proper consideration of those policy objectives supports certification of this case as it did in Knight. 

 Knight v. Imperial Tobacco Canada Ltd. (2005) 250 D.L.R. (4th) 347 (B.C.S.C.); varied, (2006) 267 D.L.R. (4th) 579 (B.C.C.A.) [Appendix A, Tab 5]
CONCLUSION 

71. The Intended Appellant has a meritorious appeal.  He has raised genuine issues of public importance and broad application.  With respect, the learned applications judge has failed to properly interpret the TPA as a harmonious whole, with a view to its context and policy goals, as mandated by appellate authority.  Leave should be granted.
PART V- RELIEF REQUESTED

72. The Intended Appellant requests that leave to appeal be granted. 

ALL OF WHICH is respectfully submitted this 

   day of January, 2009







Chesley F. Crosbie, Q.C.
Ches Crosbie Barristers
Solicitors for the Plaintiff/Intended Appellant
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