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[, A.J. LISTON of the City of Nepean, in the Province of Ontario, MAKE OATH AND
SAY AS FOLLOWS:

1. | have personal knowledge of the matters to which | hereinafter depose, with the
exception of where my information has been obtained from another source, and, in those

circumstances, | have provided the basis for my information and belief.

INTRODUCTION

2. | am a self-employed consultant, and | have worked with a wide variety of
industries providing strategic advice concerning regulatory and policy issues, and, more

specifically, liaising between industry and the government, in particular, Health Canada.

3. Between 1964 and 1992, | was employed by the Health Protection Branch (the
“HPB") of the Department of National Health and Welfare. When | joined the HPB, | was
a research scientist. Over the years | held various administrative and managerial
positions. In 1981, | was appointed the Executive Director General of the HPB. | heid
that position for three years. In 1984 | was appointed the Assistant Deputy Minster,
Health Protection Branch, which is the most senior administrative position within that
branch. In that capacity, | reported directly to the Deputy Minister of Health and Welfare.
Attached hereto as Exhibit “A”, is a copy of my current CV.

4. The HPB was, during my tenure, the departmental body responsible for
regulatory programs relating to the sale and labelling of food, food additives, drugs,

medical devices, certain environmental chemicals and tobacco.

5. The departmental anti-smoking program had, in the early seventies, two major
components: one located in the Health Services and Promotion Branch for promotional
activities, and the second in the Health Protection Branch for scientific and regulatory
initiatives related to tobacco products. During the late 70’s and early 80’s, the scientific
regulatory program became more pronounced, and, during this period, | was the major
policy contact point with the tobacco industry through the Canadian Tobacco
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Manufacturers Council (CTMC), which represented the cigarette manufacturing
companies in Canada. During this period the Tobacco Product Section was an integral
part of the HPB.

6. It was dining my tenure at the HPB that “Light” and “Mild" cigarette products were

developed and introduced into the Canadian market.

BACKGROUND

7. The development of “Light” and Mild" cigarette products in Canada was, in part, a
response to federal government pressure brought to bear on the tobacco industry to
reduce tar and nicotine deliveries, as one component of an overall smoking and health
strategy.

8. While it was the well publicized policy of the HPB (on behalf of the federal
government) that the best way to minimize the health risks associated with smoking was
to quit, an alternative harm reduction strategy was to smoke a lower delivery product.
This policy was developed by the HPB on the basis of the theory that less toxins (i.e.

lower tar) would be less harmful for smokers.

9. Based on this policy, the HPB, in the late 1960's and early 1970’s, requested
information from the major Canadian cigarette manufacturers regarding the tar and
nicotine deliveries of their products. This information was then published by the federal
government, in order to communicate information to consumers, which would assist
them in making an informed choice regarding smoking, including encouraging them to
smoke a lower delivery product if they would not quit. Attached hereto, and marked as
Exhibit “B", are some examplés of the various press releases and league tables

published by the federal government during this time period.

10. Consistent with this policy, the HPB also requested that, beginning in 1974, when
the first health warnings went on cigarette packages, tar and nicotine deliveries also be
printed on the packages. The publication of this information via the packages was
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viewed by the federal government as another way of communicating information to
consumers, which might be used in making decisions regarding their choice of product,
and may also encourage people to reduce their exposure to tar and nicotine by selecting
lower delivery products. Although the cigarette manufacturers agreed to publish the tar
and nicotine deliveries on product packages, had such a concession not been
forthcoming from the industry, the federal government was prepared to introduce

legislation to the same effect.

1. Another strategy adopted by the federal government during this time period, to
further their policy of reducing tar and nicotine deliveries, was to require a voluntary -
reduction by the cigarette manufactures in sales weighted average tar deliveries. The
sales weighted average tar (“SWAT") was calculated by averaging the machine derived
tar deliveries of the product (as described below) based on sales volumes. The federal

government set a SWAT target of 12 mg of tar by 1984.

12.  With this mandate from the government, and under the threat of regulation, the
tobacco manufacturers worked toward developing and marketing lower delivery products
in part to comply with the government strategy. It was at this time, in 1976, that Imperial
Tobacco Limited (“ITL”) put their first “Light” product on the market.

13. It is important to note that there are significant differences between “Light” and
“Mild” products. The descriptors “Light” and “Mild” are intended to relate the standard
machine derived tar and nicotine deliveries of those products to the regular or parent
brand. For example, Players Light would be expected to have a lower standard delivery
than Players Regular. Information about the deliveries provided by various cigarettes is
available on the internet. Attached hereto as Exhibit “C” is a copy of the information

obtained from the B.C. government website.

14. There are a variety of ways that a cigarette manufacturer can lower the standard
delivery of its products. Each particular “Light” or “Mild” cigarette product will incorporate

some or all of these approaches in combination and to varying degrees. They are, the
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blend and type of tobacco used, the porosity of the cigarette paper, the type of filter and
filter ventilation.

THE TESTING METHODOLOGY AND STANDARD MACHINE DERIVED DELIVERIES

15. Standard machine derived tar and nicotine deliveries were published on cigarette
packages and in advertisements at the request of the federal government until 1989,
when the federal government introduced legislation (the Tobacco Products Control
Act, the “TPCA”") which mandated that this information be printed on the package and in

advertisements.

16. The standard test methodology used when tar and nicotine deliveries were first
published in the late 1960’s and early 1970’s and eventually went on the packages in
1974, was derived from a method developed by the United States’ Federal Trade
Commission, working in conjunction with the tobacco industry and government

scientists.

17. This standardized testing system, which produced the numbers which appeared

on the packages from 1974 to 1989, used the following parameters:

= a 35 mm puff volume;

= a puff of 2 seconds duration;

= one puff per minute; and

= residual of a minimum butt length of 30 mm.

18. The HPB accepted this methodology as recognized and reliable as a measure of

comparative deliveries throughout the period from 1974 to 1989.

19.  The standard testing methodology was changed, however slightly, in 1989 when
the TPCA was introduced, which legislation required the iSO testing method be utilized
for determining standard tar, nicotine and carbon monoxide deliveries. Attached hereto

and marked as Exhibit “D”, is a copy of the TPCA Regulations mandating the [SO testing
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regime and requirements. The only change between the FTC method previously used
and the ISO method adopted in 1989 was a change in the minimum butt length of 23

mm.

20. Currently, the Federal Tobacco Act requires pack disclosure under two different
sets of testing regimes, the 1ISO method and a new “intense” method. Attached hereto

and marked as Exhibit “E” is a copy of the current federal testing regulations.

21. As appears from the information disclosed on the B.C. government website, the
tar delivery for “light” or “mild” products currently on the market and reported to the B.C.
government, as measured by the intense method, range from a high of 33.9 mg per

cigarette to a low of 21.2 mg per cigarette.

22. it is important to understand that none of these testing methods which were
regulated, mandated or required by the federal government, was ever intended to
convey to any particular smoker the amount of tar, nicotine or other constituents that
they would derive from each cigarette. As discussed further below, due to the uniquely
individual nature of smoking behaviour, it would be impossible to convey this type of

information to any particular smoker.

23. As is apparent from numerous releases from the HPB, the federal government
made it clear that the standard machine derived tar and nicotine deliveries disclosed in
advertisements, and printed on packages, were intended to convey deliveries under
standard testing conditions for comparative purposes only. In other words, these
numbers were to be used as a tool to compare the relative deliveries between brands,
as opposed to being an absolute representation of the delivery to any individual from the
product. One example of this disclosure is contained in a government release dated
January, 24, 1983, where the HPB compares standard machine derived tar and nicotine
deliveries to fuel consumption ratings for cars, which will necessarily vary with driving
patterns. In the same way, deliveries from cigarettes will necessarily vary with smoking
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behaviours. Attached hereto and marked as Exhibit “F” is a copy of the January 24, 1983
government releases. Similar information is contained in the releases at Exhibit “B".

24, Furthermore, it was well documented and publicized by the federal government
that individuals could control, and in fact did control their smoking behaviour and in doing
so, would affect the deliveries of tar, nicotine and other constituents from any particular
product. See, for example, the tables and releases contained in Exhibit “B” which clearly

warn of some of the ways in which individuals can affect deliveries.

INDIVIDUAL SMOKING BEHAVIOUR

25. Individuals choose to smoke particular brands for a wide variety of reasons
particular to that individual. These reasons can relate to issues of taste, health, brand

image, peer or family influences or others.

26. It is not possible to convey, through machine derived deliveries or otherwise to
individual smokers, the amount of tar, nicotine and other smoke constituents they will be
exposed to from any particular cigarette because smoking behaviour is inherently
individual. Each smoker smokes differently and each smoker may in fact smoke each
cigarette differently.

27. To calculate the exact delivery received by any smoker from any particular
cigarette, that particular smoker's unique smoking pattern must be duplicated precisely
and the delivery resulting from that behaviour must be measured.

28. The deliveries of tar, nicotine and other constituents that any smoker obtains will

depend on a whole variety of factors including:

= Number of cigarettes smoked;
= Number of puifs taken;

= Length of puff

= Size of puff (puff volume);
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= The interval between puffs; and

= Whether the product is ventilated and, if so, whether the smoker takes
steps to intentionally, or otherwise, block the ventilation holes.

29. Each of these behaviours affects delivery and is not necessarily. even consistent

for each individual smoker from one cigarette to the next.

30. The federal government realized that smoking behaviour was inherently
individual and was susceptible to modification by the smoker and, as a result, specific
ally notified smokers of this fact when it published the standard machine derived tar and
nicotine numbers going back to the late 1960’s and early 1970’s. These warnings

provided by the government included statements such as:

The potential benefit of switching to low tar and low nicotine cigarettes may be
nullified if more cigarettes are smoked, or more of each cigarette is smoked, or if
the depth of inhalation is increased.

... [it is] suggested that those who switch should observe their smoking patterns
and behaviour to ensure this doesn't happen.

Attached hereto and marked as Exhibit “G" is a news release from Health and Welfare
Canada dated December 20, 1973 containing this information.

31. In the tar and nicotine tables published by the federal government, the following

was traditionally included:

Some cigarettes are ventilated on or near the filter. Tar and nicotine deliveries
may be increased if these “openings” are blocked by finger or cigarette bolder.

Sée, for example, the table attached to Exhibit “G”.

COMPENSATION

32. The concept expressed above in Exhibit “G”, regarding individuals changing their

smoking behaviour when switching between products of different standard deliveries is
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known as compensation. The theory is that as a smoker switches down to a lower
delivery product, he or she may change their smoking behaviour to attempt to obtain

higher deliveries from the lower delivery product.

33. The ways an individual can compensate when switching to a lower delivery
product are the same as the parameters that determine the delivery they obtain as a
result of their individual smoking behaviour identified in paragraph 28 above. In other
words, a smoker can increase puff size, number of puffs, puff volume, puff frequency,
inhalation, or cover ventilation holes intentionally or unintentionally via tape, finger or Iipsb

to compensate when smoking a lower delivery product.

34. What is clear, however, is that compensation as a component of smoking
behaviour, is uniquely inéividual and to the extent that it occurs at all for any individuals,
it will vary from no compensation to full compensation, and will impact deliveries
received, but it is only relevant to individuals who switch from a higher to a lower delivery

product.

35. The federal government played an active and encouraging role in the tobacco
industry’s development of lower delivery “Light” and “Mild” products in order to further

the government policy objectives of reducing the overall exposure to tar and nicotine.

36. Published tar and nicotine deliveries were never intended to convey information
about the actual amount of tar or nicotine or other constituents received by any smoker.
These standard measures are incapable of conveying this information because smoking

behaviour is uniquely individual.

37.  Whether an individual obtains a lower delivery from a “Light" product when
compared to what he or she would obtain from a “regular” product, depends on all of the
factors identified above that affect individual smoking behaviour, including whether an

individual who switches to “Light” or “Mild" products compensates and to what extent.
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38. The federal government advised consumers that individual smoker behaviour
could counteract any reduction and delivery achieved by switching to a “’Light” or “Mild"

product.

39. | know of no facts material to the certification application as constituted by the

Plaintiff which | have not disclosed in this affidavit.

SWORN before me at the City

of Ottawa, Ontario, the 24™ /
. /

day of October, 20086. =
ay of October

/ f
: % // Mston

Commissioner for taking affidavits etc.
SEVEN S8 1FERLING
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