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[1] Jason Treberg was riding a bicycle when he was struck by a vehicle negligently driven by Mary Jarvis.  Mr. Treberg suffered injuries, particularly to his leg, which delayed completion of his university studies and his entry into the workforce.  At issue in this appeal is the award of damages to compensate him for that delay and for loss of housekeeping capacity.

BACKGROUND
[2] On July 5, 2001, Mr. Treberg was proceeding through an intersection on his bicycle when he was struck by the vehicle driven by Ms. Jarvis who was turning left.  The trial judge’s conclusion that Ms. Jarvis was entirely at fault has not been appealed.  
[3] At the time of the accident, Mr. Treberg was completing a master’s degree in biology at Memorial University of Newfoundland.  He “also managed to research and have published scientific papers that were independent of his Masters Thesis” (trial judge’s decision (2007), 268 Nfld. & P.E.I.R. 42, at paragraph 80).  It was his intention to obtain his doctorate and to seek a teaching position at a university.  As a result of the accident, the trial judge determined that Mr. Treberg was delayed one year in completing his doctorate, but that his professional and employment prospects would not likely be diminished by his injuries.  In summary, the trial judge concluded:
[138]
I cannot be satisfied on the evidence that there is a substantial possibility or a greater likelihood than not that, in the future, his [employment] compensation is going to be diminished.  Additionally, I do not have evidence by which I can conclude that his choices of employment will be significantly limited, that he would be precluded from instructing in scientific field work, or, if his compensation could be augmented by additional research, that his ability to complete it would be precluded by his limitation from this injury.  I recognize that there will be limitations upon him physically as a result of the injury but, on the evidence, this will more reasonably affect his level of recreational activity and physical endurance as would be compensated for in general damages and loss of capacity to do physical work at home.

[4] As a result, the effect of the one year delay in Mr. Treberg completing his doctorate and entering the workforce was central to the decision regarding damages.
ISSUES
[5] At issue in this appeal is whether the trial judge erred in awarding Mr. Treberg: (1) $60,000 for the loss or impairment of his future earning capacity; and (2) $10,250 for the loss of housekeeping capacity.
ANALYSIS

Loss or Impairment of Future Earning Capacity
[6] This appeal requires a consideration of the analysis to be applied where the plaintiff has been delayed in completing his education and, therefore, in entering the workforce, but the injury has not impaired his ability to take advantage of anticipated employment prospects. 
[7] I begin with the approach taken by the trial judge who first considered Mr. Treberg’s claim of $50,000 under the head, “loss of future income”.  He discussed this claim in terms of reduced earning capacity:
[132]
I would note that the precise proof of this head of damage [loss of future income] is not required and I have to assess on the evidence whether there is a substantial possibility.  This claim is based upon the recognized principle that the Plaintiff is entitled to be compensated for any reduced earning capacity resulting from the injuries.  …  It is an assessment of what the Plaintiff would likely have earned but for the injury with what he will likely earn. …

[8] The trial judge then assessed the effect of the injury on Mr. Treberg’s employment prospects and concluded that the sole effect in the circumstances was a delay of one year (paragraph 3, above).  In declining to make an award for loss of future income, the judge commented:
[140]
I make no award for compensation for loss of future income.  The estimate of the contingencies for a long career yet to commence are too imprecise as is the inability to being [sic] forward to today’s values the loss of such future contingencies.  In my view, this claim is best dealt with in conjunction with the claim for loss resulting in the late completion of the doctorate at the front of Mr. Treberg’s career.  

[9] The trial judge proceeded to consider the year’s delay in terms of a loss of opportunity.  During a discussion regarding quantification of Mr. Treberg’s loss, the judge commented:
[142]
…  Given that, but for this injury, there is a very strong likelihood Mr. Treberg would have accessed the postdoctoral research grant one year earlier and subsequently a teaching position one year earlier, there is a loss of opportunity resulting.  …

[10] In my view, to characterize the result of delay as a loss of opportunity is not helpful.  Rather, for purposes of analysis, the issue is properly considered under the broad category of loss or impairment of future earning capacity which generally encompasses employment or income related losses that are contingent on future events.  This category covers issues such as a handicap in, or preclusion from, pursuing a particular career as well as delay in pursuing employment and income prospects.  This analytical approach, which permits a principled assessment of a wide range of factual circumstances, was applied in Robinson-Phillips v. Demuth (1994), 96 B.C.L.R. (2d) 1 (BCCA).  Taylor J.A., for the Court, wrote:
[12]
The award of $111,032 for loss of future earning capacity consists of $71,000 as the present value of future loss, as calculated by an economist, resulting from the four-year delay caused by the accident in the appellant’s entry into the workforce as a doctoral graduate, together with $40,000 for continuing loss of earning capacity due to her physical injuries.

[13]
The $40,000 portion of the future earning loss award was compensation for the possibility that the plaintiff might as a result of her injuries be handicapped in future in pursuing her chosen work, or, if unable to advance in that field, prevented from obtaining work in other fields in which she could have worked had she not suffered her injuries, but it relates only to her physical injuries.  …

[11] Similarly, in Morris v. Rose Estate (1996), 23 B.C.L.R. (3d) 256 (BCCA), Donald J.A., for the Court, summarized:
[21]
The [trial judge’s] error stems from the treatment of future income loss and diminished earning capacity as separate subjects of inquiry.  There is only one head of damage; it is most accurately termed loss or impairment of future earning capacity.  …

[12] Put another way, in Michaud v. Machtaler, 2004 B.C.S.C. 829 (BCSC), Barrow J., referring to the decision in Rose Estate, viewed delay in entering the workforce due to injury as simply one way in which impairment of future earning capacity may be manifest.  
[13] This approach is consistent with that taken by the Supreme Court of Canada, in a different context, in M.B. v. British Columbia, [2003] 2 S.C.R. 477.  In that case, the issue related to deduction of social assistance benefits from an award for loss of earning capacity.  McLachlin C.J.C., for the majority, commented on the general principle:
[47]
There is considerable case law establishing that an award for loss of earning capacity is intended to compensate for the loss of an asset, the capacity to earn.  …

…

As Finch J.A. noted in Pallos [v. Insurance Corp. of British Columbia (1995), 100 B.C.L.R. (2d) 260 (BCCA)], these cases “all treat a person’s capacity to earn income as a capital asset, whose value may be lost or impaired by injury”.

[14] In a case such as this appeal, the loss or impairment of the person’s capacity to earn arises from the delayed entry into the workforce.  McLachlin C.J.C. went on to comment:

[50]
These damages are not, then, based on a fixed value that has been assigned to an abstract capacity to earn.  Rather, the value of a particular plaintiff’s capacity to earn is equivalent to the value of the earnings that she or he would have received over time, had the tort not been committed.  …

[15] This last point is relevant in the appeal now before this Court because Mr. Treberg has submitted that the trial judge’s award was directed, not simply to the delay of one year, but as well, to the effect that delay would have on Mr. Treberg’s career over time.  As a result, counsel submitted, the amount of the award should not be reduced as requested by Ms. Jarvis.  This submission is considered below.
[16] To summarize the above principles, where a plaintiff is delayed in entering the workforce, the appropriate analytical approach is to assess the loss to the plaintiff in terms of the loss or impairment of his or her future earning capacity as a result of the injuries suffered.  The measure of the loss will depend on the particular facts.  For example, the loss may be amplified by additional contingencies if the plaintiff is delayed from entering the workforce for a significant period of time, as opposed to a minimal delay.  (See, for example: Robinson-Phillips v. Demuth, supra, in which an economist gave evidence regarding a four year delay in entering the workforce.)
[17] In the case before this Court, the trial judge awarded $60,000 to compensate for the effect of a one year delay in Mr. Treberg’s completion of his doctorate and entry into the workforce.  In calculating this amount, he explained: 
[142]    … I am satisfied that, had he completed his doctorate in three or four years he would have had, in either event, a substantial possibility of earning the starting salary for a full time position at Memorial University.  There is evidence of Dr.  Driedzic that this stated base salary under the collective agreement is $51,000 and, subject to successful negotiation upon entry, which does occur, that start could be in the low $60,000 range. I am satisfied that, given the high level of academic standing and the preference for independent research candidates by Memorial University, a reasonable estimate of a starting salary for Mr. Treberg for purposes of calculation of this loss to be $58,000 to $62,000. 
[18] I note, in passing, that, although Mr. Treberg’s actual earnings from a postdoctoral grant and first year salary as a professor may have been ascertainable at the time of trial, this would not necessarily translate into the measure of the loss or impairment of his future earning capacity resulting from his injuries.  This is because the delay, by its nature, engendered a measure of uncertainty.  For example, if Mr. Treberg had not been delayed a year, he may have accessed a more, or less, valuable postdoctoral grant, and he may have been able to negotiate a higher, or lower, salary than he did in fact.  It is in this sense that the delay in entering the workforce is properly analyzed as a loss or impairment of future earning capacity.
[19] Ms. Jarvis has not challenged $60,000 as an appropriate base amount to compensate Mr. Treberg for the effect of the year’s delay in obtaining his doctorate and entering the workforce.  However, she submitted that the trial judge erred by failing to take into account, and deduct, $22,719.65 which Mr. Treberg earned from the school of graduate studies during the year of delay.  
[20] This submission is based on the principle that the function of damages is to restore the injured plaintiff, as nearly as possible, to his pre-accident state.  In achieving this purpose, “an injured person should be compensated for the full amount of his loss, but no more” (Ratych v. Bloomer, [1990] 1 S.C.R. 940, at page 962).  At issue is whether Mr. Treberg was placed in a better position than would otherwise have been the case because the employment income he earned during the year of delay was not deducted from the award given for the loss or impairment of his future earning capacity.  
[21] The reasonable inference in the circumstances would be that a failure to make the deduction would result in Mr. Treberg obtaining double recovery for this portion of his loss.  Of course, this inference would not apply if the trial judge specifically addressed the issue.  That is, it was open to the judge to explain why there should be no deduction of the $22,719.65.  In the absence of such explanation the conclusion to be drawn is that the trial judge erred in principle by failing to deduct Mr. Treberg’s employment income during the time when he was being compensated for loss or impairment of his future earning capacity.
[22] Counsel for Mr. Treberg submitted that the trial judge had, in fact, incorporated Mr. Treberg’s earnings during the year of delay into the award under this head, and that he did this to take account of longer term effects of the delay on Mr. Treberg’s future earning capacity.  If that was the case, it was incumbent on the trial judge to make this clear.  In fact, the trial judge calculated the $60,000 as “a reasonable estimate of a starting salary for Mr. Treberg”, and referred to the $60,000 award as having the effect “of advancing the entry assistant professor salary one year earlier” (paragraph 142).  This measure of the loss, a year’s estimated salary for a year’s delay, is consistent with the approach taken in other cases involving a one or two year delay in entering the workforce.  (See, for example: Michaud v. Machtaler, supra, at paragraph 63; Nichols v. Young, 2002 CarswellOnt 422, 111 A.C.W.S. (3d) 1038 (Ont.Sup.Ct.J.), at paragraph 120.)  In the circumstances, I am satisfied that the trial judge intended to compensate Mr. Treberg for the loss of one year’s salary, and to the extent that Mr. Treberg did not suffer that loss because he was able to earn income from the school of graduate studies, that amount must be deducted from the award.   
[23] In the result, I conclude that the trial judge erred in principle by failing to deduct Mr. Treberg’s employment income of $22,719.65 from the award of $60,000 for loss or impairment of his future earning capacity.  Accordingly, the award under this head is reduced from $60,000 to $37,280.35.
Loss of Housekeeping Capacity
[24] Ms. Jarvis submits that there was a lack of evidence to support an award for loss of housekeeping capacity, and that, in any event, the quantum ordered is excessive.  The submission is not persuasive on either point. 
[25] The trial judge explained the reason for an award under this head and how he computed the quantum.  After reference to evidence before him, the trial judge concluded:
[185]
Given [Mr. Treberg’s] age of 30 years, his otherwise general good health not posing a likely impairment at this time to a good life expectancy and considering the effects of income tax, I am awarding on a global basis for this plaintiff for future loss of ability to complete heavier household indoor and outdoor chores, repairs and improvements to his home, the sum of $150 per year for past loss of five years for $750; $150 per year for the next five years, for a total of $750 and thereafter when he is more likely to have acquired a residence $350 per year for the next 25 years for $8,750.  This totals, in all, $10,250.

[26] A reading of the decision as a whole, and the portion dealing with loss of housekeeping capacity in particular, leads to the conclusion that there was a sufficient evidentiary basis on which to make an award under this head, and to support the quantum of the award.   
[27] In the result, the appeal against the award for loss of housekeeping capacity is dismissed.
[28] Before leaving the issue of loss of housekeeping capacity, I would point out that no argument was directed to the types of activities covered under this head of damages.  I have accepted for purposes of this case that activities such as building a deck or similar construction of improvements to, and beyond maintenance of, Mr. Treberg’s property would properly be included.
SUMMARY AND DISPOSITION
[29] In summary, the trial judge erred by failing to deduct Mr. Treberg’s employment income, $22,719.65, from the award for loss or impairment of future earning capacity.  Therefore, the award under this head is reduced from $60,000 to $37,280.35.  The trial judge did not err in awarding $10,250 for loss of housekeeping capacity.
[30] Accordingly, the appeal is allowed in part.  The award of $60,000 is reduced by $22,719.65, to a sum of $37,280.35.  Given the relatively minor change to the total damages award, there will be no change to the order for costs in the Trial Division, and the parties shall bear their own costs of this appeal.
________________________________


     B. G. Welsh, J.A. 
I Concur:  ___________________________



K. J. Mercer, J.A.

White, J.A.:

[31] I concur in the result.  My reasons follow.

[32] In reaching the decision in this case, it is not necessary to discuss the proper characterization of three potential heads of damage:

a. loss of future income (for which the trial judge explicitly made no award);

b. loss or impairment of future earning capacity (which head was not explicitly considered by the trial judge); and,

c. loss of opportunity (the head under which the trial judge made his award of $60,000).

How these heads of damage relate to one another was not adequately dealt with in argument.  As a detailed analysis is not necessary to resolve this appeal, it is better left for another day.

[33] The only matter which it was necessary for this Court to consider was whether or not an award (under whichever of the headings above or any other heading) can stand where the trial judge, having found that the Plaintiff was delayed by a year in completing his education, erred in not taking into account income earned during such period of delay.  It is settled law that this is double counting and, accordingly, to that extent the award must be set aside.  See Kielley v. General Hospital Corp. (1999), 183 Nfld. & P.E.I.R. 1 (NLCA).

______________________________








      C. W. White, J.A.

