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PART I – THE NATURE OF THE APPEAL
1. This is an appeal of the order of Hall, J. that the Appellants answer certain Interrogatories.  The application for leave was brought pursuant to Rule 57.02 of the Rules of the Supreme Court, 1986, and heard on March 10, 2008, when leave was granted.  The Respondent was not present at the hearing of the leave application before Welsh, J.A.
Rule 57.02, Rules of the Supreme Court, 1986 [Appendix B, Tab 1]
Memorandum of Disposition dated March 10, 2009, Appeal Book, Tab 10
2. The Appellants say that the learned application judge has pronounced an intrusive order which requires them to provide private and confidential personal information outside the test of relevance and which is annoying or oppressive, contrary to Rule 31.03(2) (relevance) and Rule 31.02(2) (annoyance, expense, embarrassment or oppression).
Rule 31, Rules of the Supreme Court, 1986 [Appendix B, Tab 2]
PART II – THE FACTS
3. The Statement of Claim was issued on behalf of the Plaintiffs (Appellants herein) in April 2007 and served the same month.  It concerned a T-bone accident on January 2, 2005 in St. John’s, by which the Plaintiffs’ vehicle was struck on the driver’s side door.
Statement of Claim dated April 10, 2007, Appeal Book, Tab 4  
4. The Statement of Defence of the Third Defendant was filed on May 16, 2007.  The Third Defendant is the only defendant now in the proceeding and the Applicant in this matter.  The action against the First and Second Defendants was discontinued on January 28, 2008. 
Statement of Defence, dated May 16, 2007 Appeal Book, Tab 5 
5. The Interrogatories of the Third Defendant which are the subject of this application are dated May 17, 2007, one day after the date of the Defence of the Third Defendant.
Interrogatories dated May 17, 2007, Appeal Book, Tab 6
6. As to matters in issue on the pleadings, the Statement of Claim alleged at paragraph 7 that “as a result of the Third Defendant’s negligent operation of the Third Defendant’s motor vehicle, the First and Second Plaintiffs suffered personal injuries.”  As to damages, the prayer for relief at paragraph 11 claimed “special damages to be determined; general damages for pain and suffering and loss of amenities.”
Statement of Claim dated April 10, 2007, Appeal Book, Tab 4
7. The Statement of Defence of the Third Defendant admitted paragraphs 1 through 4 of the Statement of Claim, denied negligence, and at paragraph 5 denied “that the Plaintiffs have incurred any bodily injuries, expenses or losses as claimed therein and puts the Plaintiffs to the strict proof thereof.”  Paragraph 6 of the Defence was to similar effect.  These then, are the issues joined by the pleadings.
Statement of Defence, dated May 16, 2007 Appeal Book, Tab 5 
8. As to the Interrogatories, paragraphs 1, 2, 5, 7, and 8 request information for a period three years prior to the date of the accident.  The date of the accident was January 2, 2005.  
Interrogatories dated May 17, 2007, Appeal Book, Tab 6
9. The following two interrogatories give the flavor of the questions asked of each Plaintiff:
1.
For the time period January 1st, 2002 to present, please advise of all physicians that you have received medical services from, including particulars of the names of the physicians, the location of their offices, the dates of the visits, the complaints you made to the physicians at each visit, and the treatment – including referrals and prescriptions each physician rendered to you on each particular visit.

7.
For the time period January 1, 2002 to present, please advise of your annual gross income for the years, respectively, of 2002, 2003, 2004, 2005 and 2006, please particularize that part of your gross annual income which was for employment and that part or parts which you received from other sources.  If you have non-taxable benefits of any kind please specify.

Interrogatories dated May 17, 2007, Appeal Book, Tab 6
10. It might be noted as a fact that the Automobile Insurance Act permits recovery of net income only, not gross income.  
Automobile Insurance Act, RSNL 1990, c. A-22, s. 26.4(1) [Appendix B, Tab 3]
11. The answer to question 9 of the Interrogatories, and arguably the answer to question 3, are admitted by the Defence.  Hall, J. found question 9 and question 10 to be “irrelevant”.
Statement of Defence, dated May 16, 2007, Appeal Book, Tab 5

Decision of Hall, J., dated January 23, 2009, Appeal Book, Tab 3
12. In the present case, Lists of Documents have been exchanged.  A settlement demand was presented to the Third Defendant on behalf of the Second Plaintiff Christopher Szeto dated November 10, 2008.  The Third Defendant has not responded.  The demand was for the approximate amount of $18,000 in non-pecuniary general damages.  No claim was made for pecuniary loss, other than law firm disbursements.
Claim Demand dated November 10, 2008, Appeal Book, Tab 7
13. The First Plaintiff provided a copy of her family physician’s medical records to the Third Defendant, dating from the date of the accident. 
Clinical Chart of Dr. Callahan-Dyer, Appeal Book, Tab 8
14. The Third Defendant brought an application for an order that the Interrogatories be answered, dated November 12, 2008.
Application of Third Defendant, dated November 12, 2008, Appeal Book, Tab 9
15. Early in the proceeding, the Plaintiffs provided consents to the Third Defendant to facilitate the obtaining by the Third Defendant of the MCP record of services, including the diagnostic codes used for billing purposes, which information is kept by the Department of Health for seven years.  The Third Defendant made no reliance on this information in attempting to show the relevance of pre-accident medical information.
16. The ratio of the decision of Hall, J. is stated in the following paragraph:
[14]
In all other respects, I am satisfied that the questions are relevant to the claims raised, namely “personal injuries”, “pain and suffering and loss of amenities”, “special damages”, and “further and other relief”.  Certainly, claims for loss of amenities raise questions whether those amenities had been lost by reasons of earlier accidents or pre-existing disease.  The Applicant needs to be able to verify prior incomes to determine potential lost incomes.  All of the questions permitted can be answered easily without great effort or cost on the part of the Respondents.  There is nothing oppressive or irrelevant being sought nor are the permitted questions embarrassing, unreasonably annoying nor likely to cause expense.  In fact, the process chosen may obviate the need for oral discovery and thus save expense.
Decision of Hall, J. dated January 23, 2009, Appeal Book, Tab 3
PART III – THE ISSUES
17. The Supreme Court of Canada in a case concerning the implied undertaking of confidentiality, has provided a vivid image of the invasive nature of pre-trial discovery rights from a defendant’s point of view:

[24]  In the first place, pre-trial discovery is an invasion of a private right to be left alone with your thoughts and papers, however embarrassing, defamatory or scandalous.  At least one side in every lawsuit is a reluctant participant.  Yet a proper pre-trial discovery is essential to prevent surprise or “litigation by ambush”, to encourage settlement once the facts are known, and to narrow issues even where settlement proves unachievable….  Thus, for the out-of-pocket cost of issuing a statement of claim or other process, the gate is swung open to investigate the private information and perhaps highly confidential documents of the examinee in pursuit of allegations that might in the end be found to be without any merit at all.

[25]  The public interest in getting at the truth in a civil action outweighs the examinee’s privacy interest, but the latter is nevertheless entitled to a measure of protection.

Juman v. Doucette, 2008 SCC 8 (CanLII) [Appendix A, Tab 1]
18. The measure of protection for plaintiff privacy rights in personal injury proceedings, and whether that measure was exceeded by the court below, is what this appeal is about.  The Notice of Appeal formulates five questions for argument.  These are:

(1) Whether the learned application judge erred in principle in requiring disclosure of personal medical and financial information from the Second Plaintiff which is clearly irrelevant due to the known scope of his claim.
(2) Whether the learned application judge erred in principle in failing to place the onus on the Defendants to show the relevance of pre-accident personal medical and financial information.
(3) Whether the learned application judge erred in principle by failing to recognize and apply the presumptions of privacy and  confidentiality of personal medical and financial information.
(4) Whether the learned application judge erred in principle by failing to recognize and apply the principle of proportionality in the application of the rules of civil procedure.
(5) Whether the learned application judge erred in principle by failing to recognize and apply the difference in principle between the rule 32 test of “relates to” and the rule 31 test of “relevant”.

PART IV – ARGUMENT
19. To the extent the order below is discretionary, the judge below has failed to apply the necessary principles.
Morrissey v. Quinlan, 2002 NFCA 58 (CanLII), paras. 10-11 [Appendix A, Tab 2]
Issue 1 – Irrelevant Due to Known Scope of Claim
20. Both Appellants (Plaintiffs) are physicians and have an ingrained appreciation for the importance of confidentiality and privacy grounded in training and professional practice.
21. With respect, the order that the Second Plaintiff provide pre- and post-accident financial information under oath is a clear miscarriage of justice.  The Second Plaintiff has presented his claim and there is no issue of pecuniary loss.  This fact was before the learned judge below.  Hall, J. did not explain why he considered the pleading in defining the scope of the claim, but not the actual claim.
Claim Demand dated November 10, 2008, Appeal Book, Tab 7
Decision of Hall, J. dated January 23, 2009, Appeal Book, Tab 3
Issue 2 – Allocation of Onus of Proof
22. The Rule 32.01(1) duty to exchange documents “relating to every matter in question in the proceeding” is broader than the concept of relevance.
Municipal Construction Ltd. v. Healey, 2001 NFCA 58 (CanLII), para. 8 [Appendix A, Tab 3]
Hollett v. Hatfield, 2006 CarswellNfld 161 (UFC), para. 17 [Appendix A, Tab 4]
23. The judge below quoted and appeared to accept Kulpinski v. Toronto Transit Commission, 2000 CarswellOnt 194, which summarized with respect to medical documents the effect of previous Ontario caselaw:
The cumulative effect of these decisions is that in respect of documentary discovery in a personal injury claim a plaintiff is obliged, subject to any claims of privilege, not only to produce the medical documentation in his possession having a semblance of relevance to the physical condition put in issue in the action but also to authorize and request his doctors to produce his post-injury treatment notes and records.  In respect of pre-accident treatment notes and records, the onus is on the defendants to show relevancy, again subject to any claims of privilege, and if shown the plaintiffs obligation would again be to authorize and request the pre-accident treatment notes and records.” [para. 34] [Emphasis added]
Kulpinski v. Toronto Transit Commission, 2000 CarswellOnt 194, para. 34 [Appendix A, Tab 5]
24. The judge below cited Kulpinski, supra as to the principle that with respect to pre-accident information, the onus is on the defendant to show relevance, but he failed to apply the principle.  This principle was stated by L’Heureux-Dubé, J. (dissenting, but not on this point):
[T]he defence must establish the likely relevance of the documents … this threshold will not be overcome by mere speculation as to the contents of the records or biased hypotheses about such plaintiffs.

M.(A.) v. Ryan, 1996 CanLII 5646 (S.C.C.), para. 55 [Appendix A, Tab 6]
25. The judge below rendered a similar previous decision where 10 years of pre-accident records were sought.
O’Dea v. Lucas et al., 2007 NLTD 98 (CanLII) [Appendix A, Tab 7]
26. The proponent of disclosure of private information must lay an adequate foundation in the record or run the risk of non-persuasion:
[L]ike any other motion, an application for an order for production of private records held by a third party must be accompanied by affidavit evidence which establishes to the judge’s satisfaction that the information sought is likely to be relevant.

R. v. O’Connor, 1995 CanLII 51 (S.C.C.), para. 140 [Appendix A, Tab 8]
27. Criminal cases have their own special context, but it is submitted that the principle is the same:
[28]  The first step in any contested application for production of non-privileged documents in the possession of a third party is for the person seeking production – in this case the accused – to satisfy the court that the documents are likely relevant to the proceedings.

R. v. McNeil, 2009 SCC 3 (CanLII), para. 28 [Appendix A, Tab 9]
28. Atlantic Provinces courts have followed a policy of restraint in ordering production of medical information, even refusing production of portions of the post-accident medical file which do not “relate” to the injury:
20
The requirement for production should be no more intrusive than is necessary to enable the other party to know what case he/she must meet or to establish his/her defence to the claim.  My reading of the pleadings and in particular the plaintiff’s statement of claim, leads me to the conclusion that the plaintiff is seeking recovery with respect to a relatively narrow aspect of her health, i.e., the fracture of her left leg that occurred at the time she slipped and fell on the ice.

21
At this time, therefore, I see no reason why the plaintiff should be obliged to produce for inspection any part of her physician’s file that does not relate to this injury….

Andrew v. Rex’s Holdings Ltd., 1996 CarswellNS 184 (S.C.), paras. 20-21 [Appendix A, Tab 10]
29. The default position for document production is that pre-accident information does not have semblance of relevance, with the onus on the party seeking production to show otherwise.  The test for obtaining information by interrogatories is relevance, which is a narrower test than the “relates to” test or semblance of relevance test for document production.  The presumption against disclosure of pre-accident information is stronger, when it is sought by way of interrogatories, than when it is sought by way of document production, because the test is narrower.
30. Rule 31 of the Rules of the Supreme Court, 1986 does not expressly require the party seeking an order for disclosure to adduce sufficient evidence of relevance, but such is the importance of confidentiality and privacy (discussed in the next section) that an onus requirement on the proponent of disclosure is a necessary safeguard to be read in as a matter of interpretation.  This onus requirement has been imposed by Newfoundland and Labrador courts:
[27]
The burden is on the plaintiff to show the relevance of the particular question being asked…

Joyce v. Western Toyota Limited, 2008 NLTD 137 (CanLII) [Appendix A, Tab 11]
31. Even defence counsel at the oral hearing agreed that “the burden is on a proponent to show that interrogatories are relevant.”  She made no reliance on MCP records in her possession.  Defence counsel also stated that the “whole intent of drafting interrogatories was to find out whether the documents are relevant or might be relevant.”   The position seemed to be that the proponent was not able to say whether the chart prior to the motor vehicle accident was relevant, so the interrogatories were drafted to find out.  Let’s go fish.
Transcript of Hearing on 10 December 2008, p. 1 line 94, p. 1 line 45, p. 3 line 14, p. 3 line 42, Appeal Book, Tab 11
32. The Nova Scotia court in Andrew, supra and the court below in the present case both reviewed the pleadings to define the scope of the claim and therefore relevance.  This is correct methodology.  However the court below in the present case, set up a presumption that even a bare claim of personal injury entitles the Defendant to unlimited access to pre-accident personal health and financial information.  This constitutes a reversal of where the burden of showing relevance should ordinarily lie, and is an error in principle.
Issue 3 – Presumptions of Privacy and Confidentiality
33. The decision below has overthrown a long established balance between privacy and fairness by authorizing the automatic invasion of the reasonable expectation of privacy held by personal injury claimants with respect to their pre-accident and post-accident personal information, including information provided in confidential relationships, no matter how narrow the scope of the claim.
34. While the Appellants agree that the confidentiality and privacy with which the law regards personal health and financial information must give way to the exigencies of the Rules of Court and fairness to the defendant in personal injury litigation, they say that the judge below gave little or no weight to the principle of confidentiality of health care relationships or the reasonable expectation of privacy as enshrined in caselaw.  He failed to properly balance the defendant’s right of answer against the plaintiff’s privacy interest.
Of primary significance is the fact that the records consist of information that is highly private and personal to the individual.  It is information that goes to the personal integrity and autonomy of the patient…. [S]uch information remains in a fundamental sense one’s own, for the individual to communicate or retain as he or she sees fit.

McInerney v. MacDonald, 1992 CanLII 57 (S.C.C.), p. 6 [Appendix A, Tab 12]
36
[J]ustice requires that a defendant in a civil suit be permitted to answer the plaintiff’s case.  In deciding whether he or she is entitled to production of confidential documents, this requirement must be balanced against the privacy interest of the complainant.

37
….Fishing expeditions are not appropriate where there is a compelling privacy interest at stake, even at the discovery stage.

38
….I accept that a litigant must accept such intrusions upon her privacy as are necessary to enable the judge or jury to get to the truth and render a just verdict.  But I do not accept that by claiming such damages as the law allows, a litigant grants her opponent a license to delve into private aspects of her life which need not be probed for the proper disposition of the litigation.

M.(A.), supra, paras. 36-38 [Appendix A, Tab 6]
35. The common law attaches great importance to the value of privacy and this emphasis has been reinforced by the imperative that the common law should develop in a manner consistent with Charter values.  
This court has on many occasions recognized the great value of privacy in our society.  It has expressed sympathy for the proposition that s. 7 of the Charter includes a right of privacy:… On numerous other occasions, it has spoken of privacy in terms of s. 8 of the Charter:... On still other occasions it has underlined the importance of privacy in the common law…. [citations omitted]
R. v. O’Connor, supra, para. 110 [Appendix A, Tab 8]
36. All the judgments in O’Connor, supra affirm that the Charter gives constitutional protection to the right of privacy, and the views of L’Heureux-Dubé, J. probably represent the official position of the Court.
McIssac et al., The Law of Privacy in Canada, pp. 2-4 to 2-5 [Appendix A, Tab 13]
37. In view of the fact that the rights of privacy and confidentiality have constitutional context under the Canadian Charter of Rights and Freedoms, it is instructive to read the decision of the Supreme Court of Canada in Frenette, which observed that “the right of confidentiality now receives quasi-constitutional protection” under the Quebec Charter: p. 15.  The Court’s review of Quebec jurisprudence discloses that in personal injury cases the courts are steadfastly reluctant to order access to pre-injury records: p. 19.
Frenette v. Metropolitan Life Insurance Co., 1992 CanLII 85 (S.C.C.), pp. 15, 19 [Appendix A, Tab 14]
38. A variety of provincial and federal statutes evidence a legislative endorsement of the value of privacy.  Discussion of the details of these enactments is beyond the scope of this appeal.  In general, they bow to the specifics of the litigation context.  For example:
Hollett, supra, paras. 12-13 [Appendix A, Tab 4]
39. The decision below employs an unbounded concept of relevance, and stands for the proposition that any person who claims personal injury of any kind must provide virtually unlimited private and confidential information to a defendant.
40. The order of Hall, J. failed to grant sufficient respect to the value assigned by our system of law to privacy and confidentiality.  The order failed to properly balance the plaintiff interest in privacy and confidentiality with fairness to the defendant, which calculus involves a proper allocation of the burden of proof.
Issue 4 – Principle of Proportionality
41. The order of Hall, J. also, contrary to Rule 31.02(2), failed to protect the parties interrogated from “annoyance, expense, embarrassment or oppression.”
Rules of the Supreme Court, 1986, Rule 31.02(2) [Appendix B, Tab 2]
42. The jurisdiction to protect from annoyance, expense, embarrassment and oppression may be viewed as an expression of the principle of proportionality which animates the rules of procedure applied so as to promote the resolution of disputes in a fair and cost-effective manner.
Implicit in the rules of court is the notion of proportionality: that a litigant is only entitled to avail of the rules relating to pre-trial applications to the extent that the nature, purpose and complexity of a particular procedure justifies it.  Thus, a court could refuse to authorize proceedings that a party would otherwise be entitled, in principle, to take, because the object and nature of the dispute does not justify them.

Hollett, supra, para. 9 [Appendix A, Tab 4]
43. The learned judge appealed from ruled that the scope of oral discovery and of written interrogatories is identical, describing counsel’s submission as imposing “petty distinctions in the face of the clear language of the rules.”  He did this on the basis of his own research in Bar Course materials which are dated to the mid-1990’s and were not submitted by counsel.  The Appellants respectfully submit that this ruling may be doubted, but is also orbiter and not necessary to resolve for a proper determination of this appeal.
Decision of Hall, J., dated January 23, 2009, paras 9-11, Appeal Book, Tab 3
Bar Admission Course 2008, rules 30, 31 and 32 [Appendix A, Tab 15]
44.  It is a truism that “answering interrogatories is time consuming and costly.”
Kelly v. Burns Estate, 1999 CarswellNS 138, para. 8 [Appendix A, Tab 16]
45. Moreover, interrogatories “should not require significant study to respond,” and should be weighed against the principles of proportionality.
Sable Offshore Energy Inc. v. Ameron International Corp., 2008 CarswellNS 90, paras. 4 and 5 [Appendix A, Tab 17]
46. The usual practice is for the parties to obtain a reasonable level of document production before embarking on the propounding of interrogatories or the pursuit of oral discovery.  By propounding very detailed interrogatories first and out of the usual order, the Defendant/Respondent is seeking to impose a burden on the Plaintiffs/Appellants which is neither fair nor cost-effective when compared to the standard means of discovery of the information sought, namely production of the documents which relate.
47. Production of the relating documents enables them to be perused by opposing counsel and the desired information efficiently extracted.  By contrast, in order to answer the subject interrogatories, the clients must attend at counsel’s offices to review the relating documents.  Virtually all clients in a personal injury case will require the assistance of counsel not just to draft the answers, but to understand the medical and financial records which must be reviewed in order to answer.  The detailed responses must, of course, be carefully considered with a view to accuracy and the answers prepared in written form.  In the situation at hand, the answers, although accurate, become the work product of counsel as much as of the personal injury client.  This is time consuming and costly and it is not a proportionate application of the rules.
48. This Court was presented with issues of the order of document production and interrogatories in a case decided under the former rules, and directed that first the documents should be produced, then the interrogatories could be posed:
When the details of the medical records become known, the plaintiffs’ counsel will be able to draft interrogatories, if required, directed to the appropriate parties and seek leave to deliver them.  

Mitchell et al. v. Aldrette (1981), 31 Nfld. & P.E.I.R. 340 (Nfld. C.A) para. 13 [Appendix A, Tab 18]
49. Even defence counsel agreed, at the end of argument below, that she would be satisfied with production of the relating documents.
Transcript of Hearing, 10 December 2008, p. 1 line 45, p. 3 line 39, Appeal Book, Tab 11
50. The order of Hall, J. did not serve the goals of proportionality and failed to protect the Plaintiffs/Appellants from annoyance, expense, embarrassment or oppression.  It erred in principle.
Issue 5 – “Relates to” vs. “Relevant”

51. This issue is whether the learned application judge erred in principle by failing to recognize and apply the difference in principle between the rule 32 test of “relates to” and the rule 31 test of “relevant”.
52. This Court has confirmed that the “relates to” test for document production is considerably broader in scope than the relevance test, which governs the other forms of discovery, written and oral:  see Issue 2 above.
53. This appeal should succeed even if the tests were identical.  First, the order appealed from requires production of information outside the bounds of relevance, the onus of demonstrating which falls on the proponent.  Second, the burden it imposes is unusual, unfair, costly and disproportionate when compared to the standard means of discovery through document production, as contemplated by this Court in Mitchell, supra.
Conclusion
54. With respect, the learned applications judge failed to place adequate or any emphasis on the confidentiality of personal medical and financial information, or on the reasonable expectation of privacy, failed to apply the doctrine of onus of proof appropriately with respect to pre-accident information, violated the principle of proportionality, and ordered disclosure of confidential and private personal information from the Second Plaintiff which is clearly irrelevant, due to the known scope of the Second Plaintiff’s claim as excluding pecuniary loss.  
PART V- RELIEF REQUESTED
55. The Appellants request that the appeal be granted, and the order of Hall, J. be reversed, with costs of the application below and of this appeal to the Appellants in any event of the cause.
RESPECTFULLY SUBMITTED this 31st 
day of March, 2009.

CHES CROSBIE BARRISTERS

Solicitors for the Appellants, whose address for service is:
169 Water Street, 4th Floor

St. John’s, NL    A1C 1B1

Attention:  Chesley F. Crosbie, Q.C.

TO:
GOODLAND O’FLAHERTY


Solicitors for the Respondent

16 Forest Road, Suite 200


St. John’s, NL   A1C 2B9



Attention:  Rebekah J. Slemin
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