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Ches Crosbie Interviewed by National Post’s Daryl-Lynn Carlson on March 15, 2010 on the best jurisdiction in Canada to launch a class action suit


Ms. Carlson:	I’m going to turn it over to you to talk about, being in Newfoundland I’m wondering where the best jurisdiction in Canada, from your perspective, is to launch a class action suit.

Crosbie, QC:	If I was going to do a national class?

Ms. Carlson:	Yes.

Crosbie, QC:	Well, you know, a national class is a very big undertaking, so I haven’t, I have involvement in classes of national, or class actions of national scope, but it’s in cooperation with other law firms.  You know, being realistic we’re a five lawyer firm.

Ms. Carlson:	Yeah.

Crosbie, QC:	And, you know, you don’t want to take on more than you can chew.  There seems to be plenty of wrongdoing here locally to keep us busy for, you know, for the foreseeable future.

Ms. Carlson:	Ah-um.

Crosbie, QC:	So my involvements are with other firms in the context where, you know, those firms are covering off the jurisdictions where they reside, like Ontario or what have you.  But I certainly know the argument and someone like Tony Merchant I think is known for using jurisdictions like his own, Saskatchewan or Manitoba, which are favorable to plaintiffs in that they have no cost regimes in the legislation and in that the legislation expressly contemplates that class actions of national scope can be done out of that jurisdiction.

Ms. Carlson:	Ah-um.

Crosbie, QC:	So, you know, I understand that and those would be the reasons why those jurisdictions would be favorable for people who want to do actions of national scope.  However there is a lot of doubt about the ultimate fate of that and, you know, the bugs haven’t yet been all worked out.  Which is the reason why the Canadian Bar Association has set up a task force which is to report next year on just how to iron out these problems.  You’re probably aware of that are you?

Ms. Carlson:	Yes, I just heard about it on Saturday, so I did my first interview, I did an interview with Ward Branch actually.

Crosbie, QC:	Yeah, well Ward is very knowledgeable, he’s, you know, he’s a guru I guess, and he publishes a book that a lot of people rely on, Branch on Class Actions in Canada.  There’s another lawyer in Halifax, Ray Wagner, I don’t know if he’s on your list to talk to.

Ms. Carlson:	Oh, okay, no I didn’t know of him.

Crosbie, QC:	Ray is probably the principle go-to guy for class actions in Nova Scotia.  He’s doing one that arises out of the tar ponds and a whole bunch of others.

Ms. Carlson:	Okay, so how many class actions do you have ongoing at any given time through your firm and are they, probably most of them are national class actions, like with a national class, correct?

Crosbie, QC:	No, I don’t think so.  Thirteen are listed on my website and only a few are national in scope.  One that we’re doing now has an interesting twist to it.  It’s being litigated in a similar way in three Atlantic jurisdictions, and we will be approaching judges in all three jurisdictions in the next few months to seek settlement approval.  The three lawyers, it’s Mr. Wagner and myself and a lawyer in New Brunswick, have worked together on the actions, actions are filed in each of those provinces but the settlement is sort of global for the region.

Ms. Carlson:	Ah-um.

Crosbie, QC:	So it’s a bit of a variation, you know, it’s a regional settlement, you could put it that way.

Ms. Carlson:	Yeah, okay.

Crosbie, QC:	And because, but the actions weren’t started on the basis of purporting to cover all three provinces, rather there are three class actions and so therefore we’ll need three approvals, but it will be done through a joint hearing.

Ms. Carlson:	I see, okay.

Crosbie, QC:	And the hearing will be, you know, it will have television links.

Ms. Carlson:	Ah, that’s good.

Crosbie, QC:	Anyway what I did look at is the various actions here that have been certified or not certified, and by my count of the total there are two denied, two certifications denied.  Two were denied but are presently under appeal, so we don’t know how that’s going to work out.  There are five certified, one of those is under appeal.  There are two settlements of certified class actions approved by the courts, those were both ones in which I was involved.

Ms. Carlson:	Okay.

Crosbie, QC:	And there’s one settlement pending, anyway at least one settlement pending but not approved yet.

Ms. Carlson:	Okay.

Crosbie, QC:	So I guess if you count them up, that’s four, nine, that doesn’t tell you the number of class actions because, you know, I’m counting, I gave you, for example, two approved settlements and you can’t just add up all those numbers and get the number of class actions, because the settlements were also certified.

Ms. Carlson:	Right, okay.

Crosbie, QC:	But on the basis of that, that’s not a bad outcome for early days really for the Newfoundland legislation.

Ms. Carlson:	Yeah.

Crosbie, QC:	You know if you look at it on balance, things have worked out well for the plaintiff side, so if you’re asking about jurisdictions favorable or not favorable to class proceedings, in Newfoundland we seem to have established some good precedents and things for plaintiffs have gotten off to a good beginning. 

Ms. Carlson:	Very good.  Okay, now when you do work with other law firms, is it largely in Ontario or say Quebec, in terms of addressing a national class?

Crosbie, QC:	In several cases I’ve worked with a law firm called Klein Lyons and they have offices in Vancouver and in Toronto, so they cover both those provinces.

Ms. Carlson:	Okay.

Crosbie, QC:	And I’ve worked, for example in the breast cancer testing class action, I did that in conjunction with Klein Lyons.

Ms. Carlson:	Okay.

Crosbie, QC:	And that was purely a Newfoundland class action not a national one.

Ms. Carlson:	Ah-um.

Crosbie, QC:	And that was to avail of their experience and expertise to the benefit of the clients.

Ms. Carlson:	Okay.

Crosbie, QC:	And get some transfer of knowledge.

Ms. Carlson:	Yeah, very good.

Crosbie, QC:	I think your question was, where are the firms with which we work in national class actions.

Ms. Carlson:	Ah-um.

Crosbie, QC:	I’ve never had the honor of working with Mr. Merchant, but the tendency I guess in my involvement has been to work with firms with lots of experience in Ontario and British Columbia.

Ms. Carlson:	Okay.

Crosbie, QC:	There are also firms like, firms in Alberta and for that matter in Nova Scotia, namely Mr. Wagner that I work with as well.  These are, the litigation, the national litigation tends to be driven by firms with depth of experience in a place like Ontario, particularly when you’re looking at competition class actions.

Ms. Carlson:	Okay, yeah.  Alright.

Crosbie, QC:	So there’s a chocolate price fixing competition class action that we’re involved in and so is Mr. Branch.

Ms. Carlson:	Oh I see, okay, I’ll look that one up.

Crosbie, QC:	And so is Siskins which is a prominent firm in Ontario.

Ms. Carlson:	Yes.

Crosbie, QC:	And there are others, it’s one of those situations where the main drivers of the litigation on the plaintiff side considered it to be advisable to have actions issued in each of the provinces.

Ms. Carlson:	Ah-um.  Alright, great.  Well that’s good of you.  Anything else you’d like to add?

Crosbie, QC:	It’s an area of practice which is particularly challenging for firms in the smaller provinces because in a jurisdiction like this, we have 500,000 people and the firms doing plaintiff work tend not to be large firms.  Mr. Merchant has had a history of success and has built up a large portfolio of class actions which requires, you know, a lot of lawyers to manage them. The drawback for being in a small firm is it’s hard to get portfolio theory working in your favor namely, you know, you have a large enough selection of actions in your portfolio that even though you may lose some, on average things work out all right, so that you can sustain the losses because on average you’re winning.

Ms. Carlson:	Yeah.

Crosbie, QC:	Whereas if you have only a small number of class actions, one or two losses can be devastating.

Ms. Carlson:	Ah-um.

Crosbie, QC:	That’s just something for lawyers to think about who might be thinking about getting involved in this.

Ms. Carlson:	Yes exactly, a great point.  Okay.  Perfect.  I’m going to be writing this tomorrow afternoon and so if I need anything further or have a question for you, are you going to be in?

Crosbie, QC:	Sure.

Ms. Carlson:	Okay, great.  Well look thank you so much it was a pleasure speaking with you again.

Crosbie, QC:	Okay.

Ms. Carlson:	And I’ll be in touch if I need anything further.

Crosbie, QC:	Any time.

Ms. Carlson:	Okay, take care.

