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Welsh, J.A.:
[1] This appeal relates to the advertising of tobacco products using descriptors such as “light” and “mild”.  Mr. Sparkes was unsuccessful in obtaining an order certifying an action against certain tobacco companies as a class action.  The action was based on the Trade Practices Act.  The focus of Mr. Sparkes’ appeal involves the interpretation of that legislation.  

BACKGROUND
[2] The appellant, Mr. Sparkes, issued a statement of claim against the respondents, Imperial Tobacco Canada Limited and Imperial Tobacco Company Limited (the “Tobacco Companies”) alleging a deliberate campaign designed to mislead and deceive the public by advertising their tobacco products using descriptors such as “light” and “mild”.  The Tobacco Companies issued third party notices pursuant to Rule 12 of the Rules of the Supreme Court, 1986 to the Attorney General of Canada.  Mr. Sparkes applied to have the action certified as a class action.  The applications judge succinctly summarized the nature of the claim which Mr. Sparkes sought to have certified under the Class Actions Act, SNL 2001, c. C-18.1 ((2008) 282 Nfld. & P.E.I.R. 177): 
[7]
The Plaintiff claims that the Defendants’ descriptors of “light” and “mild”, as well as other similar descriptive terms, were part of a deliberate misinformation campaign undertaken by the Defendants intended to mislead and deceive the public into thinking that the use of such products would deliver less harmful impacts than smoking “regular” cigarettes.  The Plaintiff claims that the Defendants changed the design of their “mild” cigarettes using modified cigarette papers and filters and by placing tiny vent holes around the filters to dilute the toxins produced by smoking tobacco.  However, the Plaintiff alleges, these design features are negated by the phenomenon known as “compensation” by which the smoker compensates for the loss of the addictive chemicals in the tobacco smoke by covering the vent holes with his/her finger or lips, inhaling the smoke more deeply, puffing more frequently, smoking the cigarette to a shorter butt, holding the smoke in the lungs for a longer period and by smoking more cigarettes.


[8]
The Plaintiff alleges that as a result of the above actions the Defendants committed numerous unfair trade practices contrary to the Trade Practices Act, R.S.N.L. 1990, c. T-7 (hereinafter referred to as “the TPA”) by misstating toxicity levels of their products, failing to disclose material facts about the health hazards about smoking tobacco products, including “light” and “mild” brands, failing to mark vent holes so as to assist in preventing compensation, failing to instruct consumers on how to smoke properly and failing to tell consumers that they manipulated the design and content of “mild” cigarettes so as to increase nicotine levels delivered under normal smoking conditions, among other things.  He alleges that the acts and omissions of the Defendants violate section 5(1) of the TPA.

[3] Mr. Sparkes was seeking several remedies, including certification of a class action, a declaration and permanent injunction under the Trade Practices Act, RSNL 1990, c. T-7, an order regarding advertising of tobacco products, disgorgement and restitution under the Act, damages and costs.  
[4] The class Mr. Sparkes sought to have certified is referenced in the decision of the applications judge:
[10]
…

“Natural persons, resident in Newfoundland and Labrador, who, during the Class Period, purchased the Defendant’s [sic] Light, Extra Light or Mild brands of cigarettes in Newfoundland and Labrador for personal, family or household use.  [The specific brands of cigarettes are set out.]

“The Class period is the period from June 30, 1998 with respect to the First Defendant, and from November 30, 1998, with respect to the Second Defendant, up to the opt-out date set by the Court in this proceeding.

“Excluded from the class are directors, officers and employees of the Defendants.”

[5] The applications judge refused to certify the class action having found that Mr. Sparkes had failed to satisfy the requirement that the pleadings disclose a cause of action (Class Actions Act, section 5(1)(a)).  Based on his interpretation of sections 14 and 15 of the Trade Practices Act regarding legal actions and remedies available to individuals and to the director of trade practices (the “director”), the judge determined that Mr. Sparkes’ action could not proceed because he was:
[76]
… attempting to pursue a Director’s action under the guise of an individual action which is not permissible under the legislation.

[6] In addition, the applications judge concluded that Mr. Sparkes’ alternate submission amounted to a claim based on the nominate tort of breach of a statute, and that there is no such action available under Canadian law (Saskatchewan Wheat Pool v. Canada, [1983] 1 S.C.R. 205).  Rather, he explained:
[80]
… the Supreme Court of Canada has ruled that the civil consequences for breach of statute should be subsumed in the law of negligence.  The Plaintiff [Mr. Sparkes] has not pleaded any common-law tort or breach of duty.     

[7] The applications judge went on to provide what he described as comments on other criteria required to be satisfied under the Class Actions Act.  He concluded that “the class is far too broad and over-inclusive” (paragraph 85), the common issues identified by Mr. Sparkes “are not amenable to class certification as common issues because they all require significant individual proof of reliance which would overwhelm the common issues” (paragraph 97), the proposed litigation plan was deficient, and a class action was not the preferable procedure.
ISSUES
[8] The issue in this appeal is whether the applications judge erred in determining: (1) that the Trade Practices Act could not ground Mr. Sparkes’ proposed action because it requires privity and proof of individual reliance, and (2) that the remedies provided under the Trade Practices Act were unavailable in the circumstances of this case.  
ANALYSIS

Leave to Appeal

[9] An appeal of a decision refusing certification of a class action requires leave of this Court (Class Actions Act, section 36(3)(a)).  Factors to be considered in determining whether leave should be granted are set out in rule 57.02(4) of the Rules of the Supreme Court, 1986.  (See: Davis et al. v. Canada (Attorney General) et al. (2008), 279 Nfld. & P.E.I.R. 1 (NLCA), at paragraphs 14 to 20).  The effect of a refusal to order certification of a class action is discussed in Davis: 

[21]
In the case now before this Court, certification as a class action was refused.  As a result, the benefits of proceeding by way of class action will be precluded if leave to appeal is not granted.  This factor, while supporting the granting of leave, is not determinative.  …   

[10] In the case now before this Court, additional factors lead to the conclusion that leave to appeal should be granted, based primarily on paragraphs (c) and (e) of rule 57.02(4).  Paragraph (c) is relevant when “the Court considers that the appeal involves matters of such importance that leave to appeal should be granted”.  The Trade Practices Act, which is central to this appeal, has received little judicial consideration, and a review of the interpretation of section 14 of the Act by this Court is appropriate.  For the same reason, the appeal engages paragraph (e) of rule 57.02(4), “the Court is of the view that the interests of justice require that leave be granted”.  In coming to this conclusion, I note that, while the Trade Practices Act has been repealed and replaced by the Consumer Protection and Business Practices Act, SNL 2009, c. C-31.1, the relevant sections of the former Act, sections 14, 15 and 16, are retained in substance in sections 10, 103 and 104 of the new legislation.  To the extent that the language of the new legislation may differ from the Trade Practices Act, an interpretation of the latter will, nonetheless, provide guidance in the construction of the comparable provisions of the Consumer Protection and Business Practices Act.  

[11] Accordingly, leave to appeal the decision refusing certification of the class action is granted.

The Appeal

The Law

[12] Section 5 of the Class Actions Act sets out the factors to be considered in determining whether to grant certification of a class action:

(1) On an application made under section 3 or 4, the court shall certify an action as a class action where

(a) the pleadings disclose a cause of action;

(b) there is an identifiable class of 2 or more persons;

(c) the claims of the class members raise a common issue, whether or not the common issue is the dominant issue;

(d) a class action is the preferable procedure to resolve the common issues of the class; and

(e) there is a person who

(i) is able to fairly and adequately represent the interests of the class,

(ii) has produced a plan for the action that sets out a workable method of advancing the action on behalf of the class and of notifying class members of the action, and 

(iii) does not have, on the common issues, an interest that is in conflict with the interests of the other class members.

(2) In determining whether a class action would be the preferable procedure for the fair and efficient resolution of the common issues, the court may consider all relevant matters including whether

(a) questions of fact or law common to the members of the class predominate over questions affecting only individual members;

(b) a significant number of the members of the class have a valid interest in individually controlling the prosecution of separate actions;

(c) the class action would involve claims that are or have been the subject of another action;

(d) other means of resolving the claims are less practical or less efficient; and

(e) the administration of the class action would create greater difficulties than those likely to be experienced if relief were sought by other means.

[13] A class action will be certified only if all the criteria enumerated in subsection (1) are satisfied.  Relevant general principles are discussed in Davis:

[23]
A few general principles provide the framework for this appeal.  To succeed in having a class action certified, all five of the criteria enumerated in section 5(1) of the Act must be satisfied.  In addition, while the section provides that the judge “shall” certify the action as a class action if these criteria are met, assessment of the criteria involves judicial discretion, particularly in determining whether a class action is the preferable procedure to resolve the common issues.  Further, authority to proceed by way of a class action is essentially a procedural matter, one which a judge of the Trial Division would be in an advantageous position to assess.  In the circumstances, deference by this Court is properly accorded to the discretionary decisions of the applications judge.

[14] However, deference will apply only to those decisions which are discretionary in nature.  In the case now before this Court, the consideration of whether the pleadings disclose a cause of action involves interpretation of the Trade Practices Act.  This is a question of law engaging review on a standard of correctness.  

[15] In assessing whether the pleadings disclose a cause of action, the appropriate test is the same as that applied in an application to strike a statement of claim.  That is, it must be plain and obvious the action cannot succeed.  The analysis must be conducted on the basis of the facts as pleaded in the statement of claim.  (See: Walsh v. TRA Co. (2007), 268 Nfld. & P.E.I.R. 111 (NLCA), at paragraphs 11 to 16.) 

Interpretation of the Trade Practices Act

[16] The Trade Practices Act provides for remedies where a consumer alleges an unfair or unconscionable trade practice or act.  Section 14 states, in relevant parts:

(1) Where a consumer has entered into a consumer transaction with a supplier and has suffered damages as a result of an unfair trade practice or unconscionable act or practice, he or she may start an action in a court against the supplier.

(2) In an action started under this section, or in another action concerning a supplier where it appears to the court that an unfair trade practice or unconscionable act or practice has occurred, the court may 

(a) make an order declaring the act or practice to be an unfair trade practice or unconscionable act or practice;

(b) award damages for a loss suffered by the consumer including exemplary or punitive damages; 

(c) make an order rescinding the consumer transaction;

(d) grant an interim or permanent injunction restraining the supplier from continuing the unfair trade practice or unconscionable act or practice;

(e) reopen the consumer transaction and repay the amount paid to the supplier by the consumer or relieve the customer from the payment of an amount in excess of the amount judged by the court to be a fair price for the consumer transaction; and 

(f) make other directions and grant other relief that the court considers appropriate.  

(3) Where a consumer begins an action under this section he or she shall serve the director with a copy of the statement of claim and upon the request of the director to the court the director shall be added as a party to the action.

(4) Nothing in this section limits a remedy a consumer may have with respect to a consumer transaction under the common law or another Act.  

[17] Section 15 of the Act, which authorizes the director to take an action in court, provides:

(1) Where the director is of the opinion that a supplier

(a) has engaged in or is engaging in an unfair trade practice, or unconscionable act or practice; or

(b) has not complied with the terms of an assurance of voluntary compliance;

the director may begin and maintain an action against the supplier in a court.

(2) In an action brought under subsection (1) the court may make an order and grant the relief that it can make or grant under section 14 including relief for the class of consumers affected by the unfair trade practice or unconscionable act or practice.

[18] Section 16 of the Act, which authorizes the director to take an action in court upon the request of a consumer, provides:

(1) Upon the written request of a consumer and where the director is of the opinion that it is in the public interest, the director may

(a) start and maintain an action on behalf of a consumer under section 14;

(b) maintain an action that has been started by a consumer under section 14, including an appeal of that action; and 

(c) defend an action on behalf of a consumer where it appears to the director that an unfair trade practice or unconscionable act or practice has occurred as part of the consumer transaction.

…

[19] Terms used in the above provisions are defined in section 2 of the Act:

(a) “consumer” means a natural person engaged in a consumer transaction but does not include a natural person acting in the course of carrying on a business;

(b) “consumer transaction” means 

(i) a sale, lease or other disposition of goods for a consideration whether or not such a disposition of goods includes a contract under which services are provided, 

(ii) a contract for the provision of services for a consideration, or

(iii) an award by chance of goods or services;

…

(g) “supplier” means a person who in the course of his or her business offers or advertises the sale of goods or services to a consumer or who engages in a consumer transaction with a consumer and includes the assignee of the rights and obligations of a supplier.

[20] An unfair trade practice is defined in section 5:

(1) In this Act, an unfair trade practice is a representation, conduct or failure to disclose material facts that has the effect, or might reasonably have the effect, of deceiving or misleading a consumer, and includes 

[specific circumstances constituting an unfair trade practice are set out in paragraphs (a) to (w)].

(2) An unfair trade practice may occur before, during or after a consumer transaction notwithstanding that the consumer transaction is not completed or a consumer has not suffered loss or damage.

…

Application of the Law
[21] The applications judge first considered the effect of section 14(1) of the Trade Practices Act.  He concluded, based on the language of the legislation, that the provision requires privity between the consumer and supplier and individual reliance by the plaintiff who suffered damages as a result of a consumer transaction with the supplier.  The judge wrote:
[74]
The [Trade Practices Act] creates a single cause of action by a consumer under section 14(1) which may lead to various remedies under section 14(2).  But in that action, the plaintiff must allege that he suffered damages as a result of an unfair trade practice committed by “the” supplier, i.e., the defendant with whom he entered into a consumer transaction.

[75]
The [Trade Practices Act] also allows for a Director’s action in section 15 by which the Director of Trade Practices may commence an action against “a” supplier who has, in his opinion, “engaged” in an unfair trade practice.  The Director may seek the remedies available under section 14.  There are no issues of a consumer transaction, individual reliance, damages or privity of contract.

[76]
In my view, the Plaintiff is attempting to pursue a Director’s action under the guise of an individual action which is not permissible under the legislation.

Section 14(1) of the Trade Practices Act
[22] Relying on the principle that legislation should be liberally construed, Mr. Sparkes submitted that, under section 14(1) of the Trade Practices Act, the supplier in a consumer transaction need not be the retailer and that, though a proximate relationship between the consumer and supplier may be necessary, the relationship need not be strictly one of privity.  In making this submission, he looked to the language of section 14(1) together with the definitions of “consumer”, “consumer transaction” and “supplier”.  As a result, he submitted, the applications judge erred in concluding that section 14(1) of the Act requires privity, that is, a direct rather than a proximate relationship between the consumer and supplier.
[23] However, a review of the legislative language leads to the conclusion that Mr. Sparkes’ submission cannot be accepted.  Section 14(1) is engaged only if the consumer enters into a consumer transaction with a supplier.  As noted by Mr. Sparkes, a supplier may be a person who advertises the sale of goods as well as one who offers goods for sale.  Nonetheless, effect must be given to the use of the conjunction “or” and the repetition of the pronoun “who” in the reference to a consumer transaction in the definition.  For convenience, I repeat the definition in section 2 of the Act:
(g) “supplier” means a person who in the course of his or her business offers or advertises the sale of goods or services to a consumer or who engages in a consumer transaction with a consumer and includes the assignee of the rights and obligations of a supplier.

(emphasis added)

[24] It is clear that advertising the sale of goods is distinct from engaging in a consumer transaction.  Section 14(1) requires a consumer transaction.  The relevant portion of the definition of “consumer transaction” is “a sale, lease or other disposition of goods for a consideration” (emphasis added).  Clearly, the phrase “for a consideration” modifies the disposition of goods whether by sale, lease or otherwise.  Mr. Sparkes did not submit that “consideration” should be interpreted in other than its ordinary common law sense.  The concept is explained in Fridman, The Law of Contract, 5th edition (Toronto: Thomson Canada Limited, 2006), at pages 83 to 84:
…  The act or promise of one party is, as it were, “bought” or “bargained for” by the act or promise of the other; each party exchanges something of value.  To create an enforceable contract there must be, as Lennox J. said in Loranger v. Haines [(1921), 64 D.L.R. 364 (ONCA), at page 372], “reciprocal undertakings”.  So if one party is neither giving anything, nor is promising to do or give anything, there is no consideration for the other party’s act or promise.  …

[25] As applied to the case now before this Court, given the definition of “consumer transaction”, section 14(1) requires consideration, that is, an exchange of something of value, between the parties to the sale, lease or disposition of the goods.  No such consideration flowed between the Tobacco Companies and the consumer, Mr. Sparkes.  It follows that there was no consumer transaction between Mr. Sparkes and the Tobacco Companies, and that Mr. Sparkes has no cause of action against the Tobacco Companies based on section 14(1) of the Trade Practices Act.  It is plain and obvious that the action could not succeed under section 14(1).
[26] I note, by way of contrast, that section 15 of the Act, which authorizes legal action by the director, does not depend on a consumer having entered into a consumer transaction.  “Consideration” as required under section 14(1) is, therefore, not a necessary precondition to an action by the director.

Section 14(2) of the Trade Practices Act
[27] Section 14(2) of the Trade Practices Act enumerates remedies which may be granted by the court in an “action concerning a supplier where it appears to the court that an unfair trade practice or unconscionable act or practice has occurred”.  In concluding that section 14(2) did not apply in the circumstances of this case, the applications judge explained:
[79]
In essence, the Plaintiff is alleging that he has suffered damage as a result of an unfair trade practice which gives rise to a cause of action for breach of statute, i.e., “The purchase of a falsely advertised product, in and of itself, is a form of injury.”  (see para. 47 of the Plaintiff’s Brief).  He relies on an authority from the highest court of the State of Massachusetts in the United States of America: Aspinall v. Phillip Morris Cos., 442 Mass 381 (2004) (Massachusetts Supreme Judicial Counsel [sic]).

[80]
I find that that case should not be relied on in this jurisdiction to create a nominate tort of breach of statute.  In fact, the law in Canada has expressly rejected such a notion: Canada v. Saskatchewan Wheat Pool, supra.  Instead, the Supreme Court of Canada has ruled that the civil consequences for breach of statute should be subsumed in the law of negligence.  The Plaintiff has not pleaded any common-law tort or breach of duty. 

[28] Mr. Sparkes is not alleging that he suffered physical injury and consequent damages.  Rather, he submitted that the claim is for “economic loss arising from the sale of a falsely advertised product”.  The applications judge viewed this as an action based on the nominate tort of statutory breach which cannot form the basis for an action in Canadian law.    
[29] In Her Majesty the Queen in Right of Canada v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205, the Supreme Court of Canada concluded that breach of a statute will, of itself, not result in civil consequences.  Dickson J., as he then was, for the Court, explained, at page 225:
For all of the above reasons, I would be adverse to the recognition in Canada of a nominate tort of statutory breach.  Breach of statute, where it has an effect upon civil liability, should be considered in the context of the general law of negligence.  Negligence and its common law duty of care have become pervasive enough to serve the purpose invoked for the existence of the action for statutory breach.

[30] Dickson J. concluded that the action in that case must fail because the plaintiff had not pleaded or proven the elements of negligence.  He explained, at pages 226 to 227:
Breach of s.86(c) of the Canada Grain Act in discharging infested grain into the Frankcliffe Hall does not give rise, in and of itself, to an independent tortious action.  The Board has proceeded as if it does.  Statutory breach, and not negligence, is pleaded.  The case has been presented exclusively on the basis of breach of statutory duty.  …

[31] The determination that a nominate tort of statutory breach is not available in Canadian law was reiterated in Odhavji Estate v. Woodhouse, [2003] 3 S.C.R. 263.  Iacobucci J., for the Court, wrote:
[31]
I wish to stress that this conclusion is not inconsistent with R. v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205, in which the Court established that the nominate tort of statutory breach does not exist.  Saskatchewan Wheat Pool states only that it is insufficient that the defendant has breached the statute.  It does not, however, establish that the breach of a statute cannot give rise to liability if the constituent elements of tortious responsibility have been satisfied.  Put a different way, the mere fact that the alleged misconduct also constitutes a breach of statute is insufficient to exempt the officer from civil liability.  Just as a public officer who breaches a statute might be liable for negligence, so too might a public officer who breaches a statute be liable for misfeasance in a public office.  Saskatchewan Wheat Pool would only be relevant to this motion if the appellants had pleaded no more than a failure to discharge the statutory obligation.  This, however, is not the case.  The principle established in Saskatchewan Wheat Pool has no bearing on the outcome of the motion on this appeal.  [emphasis in original]

[32]
To summarize, I am of the opinion that the tort of misfeasance in a public office is an intentional tort whose distinguishing elements are twofold: (i) deliberate unlawful conduct in the exercise of public functions; and (ii) awareness that the conduct is unlawful and likely to injure the plaintiff.  Alongside deliberate unlawful conduct and the requisite knowledge, a plaintiff must also prove the other requirements common to all torts.  More specifically, the plaintiff must prove that the tortious conduct was the legal cause of his or her injuries, and that the injuries suffered are compensable in tort law. 

[32] Mr. Sparkes has submitted that the applications judge erred because the claim in this case does not depend on the nominate tort of statutory breach.  For this proposition, he relied on two paragraphs in the statement of claim which, he submitted, provide the foundation for a claim for economic loss.  These paragraphs state:
23. The Plaintiff seeks statutory compensation for the class pursuant to section 14(2) of the [Trade Practices Act], including an order that the Defendants refund all sums that class members paid to purchase the Light Cigarettes, or that the Defendants disgorge all revenue or profits which [they] made on account of Light Cigarettes purchased by class members, together with any further relief which may be available under the [Trade Practices Act].   

33. The Plaintiff claims, on his own behalf, and on behalf of the Class:

…

(b) a declaration [of an unfair or unconscionable trade practice or act] pursuant to section 14(2)(a) of the [Trade Practices Act];

…

(e) disgorgement and/or restitution by the Defendants pursuant to sections 14(2)(c) and 14(2)(e) of the [Trade Practices Act];

(f) damages pursuant to section 14(2)(b) of the [Trade Practices Act];

(g) punitive and exemplary damages pursuant to section 14(2)(b) of the [Trade Practices Act];

…   

[33] The fundamental difficulty with Mr. Sparkes’ submission is that he has failed to plead a basis on which the court could conclude that he suffered an economic “loss” in the sense of an economic injury.  Such a loss is a constituent element of a claim in negligence.  The above paragraphs in the statement of claim relate to damages sought by way of compensation.  The need to first establish a loss is clear from paragraph 14(2)(b) of the Trade Practices Act which provides for an award of damages “for a loss suffered by the consumer” (emphasis added).  Paragraphs (c) and (e), respectively, authorize the court to make an order rescinding or reopening the consumer transaction.  As discussed above, there is no basis on which a court could conclude there was a consumer transaction between Mr. Sparkes and the Tobacco Companies.  
[34] The question of damages, that is, compensation for a loss or injury, arises only after the loss or injury has been established.  In the case on appeal, the sole ground on which an economic loss could possibly be found from the facts as pleaded is breach of the statute.  Mr. Sparkes’ claim is simply that he bought a product which he alleges was advertised in a manner that contravenes section 5(1) of the Trade Practices Act.  The facts as pleaded provide no other basis on which a court could conclude that Mr. Sparkes suffered a loss or injury, an essential element of a claim in negligence.  The applications judge did not err in concluding that the sole foundation for Mr. Sparkes’ claim is the nominate tort of statutory breach.  Such an action is precluded in law.  
[35] It is, therefore, plain and obvious that the action could not succeed under section 14(2) of the Act.  That provision can be relied upon only if there is a basis for proceeding with a legal action.  An allegation that the Tobacco Companies breached section 5 of the Act by engaging in an unfair or unconscionable trade practice or act is, without more, insufficient.  All the required elements of negligence have not been pleaded.   
[36] The conclusion follows that the applications judge did not err in determining that Mr. Sparkes failed to meet the threshold requirement under the Class Actions Act that the pleadings disclose a cause of action.  Neither subsection (1) nor (2) of section 14 of the Trade Practices Act can be relied upon to support the necessary cause of action.    

[37] In light of this conclusion, for purposes of the appeal, it is unnecessary, and I decline, to consider the remaining criteria for certification of a class action under section 5(1) of the Class Actions Act.  The applications judge, appropriately in my view, did proceed to consider the remaining criteria.  In a case such as this, it is helpful for the parties at the Trial Division stage to have all the issues reviewed and decided.  This assists the parties in determining whether an appeal is warranted, and if an appeal proceeds, allows this Court to dispose of the matter without the need to return the case to the Trial Division.   
[38] However, in this case, the parties indicated some uncertainty as to whether the applications judge was providing a decision on the remaining issues, or simply “offer[ing] a few comments on some of the other issues which arise on the certification application” (paragraph 84).  While the applications judge introduced his consideration of the remaining criteria with this language, the discussion that followed would indicate that he was, in fact, making determinations on the remaining issues.  He concludes his decision by stating:
[121]
Even though I have above outlined a number of potential problems which the application presents for certification (although not exhaustively), I decline to certify the action under the [Class Actions Act] on the basis that the Plaintiff has failed to establish that he has a cause of action pursuant to the [Trade Practices Act].  Were I to be called upon to do so, I would also dismiss it for the other reasons mentioned.

[39] In light of my disposition of the appeal on the basis that the applications judge did not err in concluding that the pleadings failed to disclose a cause of action, it is unnecessary to resolve any uncertainty raised by counsel regarding the applications judge’s disposition of the remaining criteria to be considered under section 5(1) of the Class Actions Act. 
SUMMARY AND DISPOSITION
[40] In summary, this is a proper case in which leave to appeal should be granted.  The applications judge did not err in concluding that Mr. Sparkes failed to satisfy a necessary requirement for certification of a class action, that is, that the pleadings disclose a cause of action.
[41] Leave to appeal is granted.  The appeal is dismissed.  There will be no order as to costs (section 37 of the Class Actions Act).
     ______________________________



B. G. Welsh, J.A.

I Concur:  ____________________________



    M. A. Cameron, J.A.

I Concur:  ____________________________



   C. W. White, J.A.
