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[1]  This is an appeal from an interlocutory decision of a Trial Division judge ordering answers by the appellants (plaintiffs in the original proceeding) to certain interrogatories delivered by the respondent (defendant) in a personal injury claim arising out of a motor vehicle accident.  The appeal engages issues relating to the scope and timing of interrogatories, the approach of counsel to the use of interrogatories as a discovery tool, the impact of the proportionality principle on their use, the relationship between interrogatories and other discovery mechanisms, and the degree to which notions of personal privacy impact on the scope of discovery.
Leave to Appeal
[2] As the decision appealed from is interlocutory in nature, rule 57.02(1)(a) of the Rules of the Supreme Court, 1986 requires leave to appeal.  Leave was granted on March 10, 2009 by order of Welsh, J.A.
Background
[3] In their statement of claim, issued in April 2007, the appellants claimed that they suffered “personal injuries” as a result of a collision on December 2, 2005 between their motor vehicle and the respondent’s negligently-driven vehicle. They claimed “special damages to be determined”; “general damages for pain and suffering and loss of amenities” and “such further and other relief” as the Court deemed just. There was no other description of the injuries suffered or the specific heads of damages for which compensation was sought.

[4] The respondent did not seek any particulars of the claim but instead filed a defence containing only a general denial of negligence and of any “bodily injuries, expenses or losses” allegedly suffered by the plaintiffs.  The day following the filing of the defence, counsel for the respondent served a series of interrogatories, identical in form, on each of the plaintiffs. Some of the questions sought very detailed information about the appellants’ medical and financial affairs as they existed for three years prior to the accident which was the subject of the litigation. For example:

1.
For the time period January 1, 2002 to present, please advise of all physicians that you have received medical services from, including particulars of the names of the physicians, the location of their offices, the dates of the visits, the complaints you made to the physicians at each visit, and the treatment – including referrals and prescriptions each physician rendered to you on each visit.

[5] A similarly-detailed question was asked with respect to “physiotherapists, massage therapists, chiropractic, psychologists [and] other health care related services”.

[6] Other questions requested pre-accident details relating to income and employment:

5.
For the time period of January 1, 2002 to present, please advise of each and every employment position that you have acquired, including the name of your employer, the name of your direct supervisor for each employer, length of time you were employed by each employer, the reason you stopped work for each employer, the address of each employer and the nature of duties you performed for each employer

….

7.
For the time period January 1, 2002 to present, please advise of your annual gross income for the years, respectively, of 2002, 2003, 2004, 2005 and 2006, please particularize that part of your gross annual income which was for employment and that part or parts which you received from other sources. If you have non-taxable benefits of any kind, please specify.

8.
For the time period January 1, 2002 to present, did you file income tax returns and did you receive Notice of Assessment from the Minister of National Revenue of the Government of Canada? Please provide copies of all income tax returns and notices of assessment for the years 2002 through to 2006.

[7] A number of things are notable with respect to the nature and breadth of the questions. First, they seem almost to be “boilerplate” questions that were not composed specifically in relation to the claims in the particular case.  In fact, counsel for the respondent admitted this was essentially so. 

[8] Secondly, the questions were being asked without any knowledge on the part of counsel for the respondent as to the nature of the injuries actually suffered by the appellants or the heads of claim being pursued. No document disclosure was required to be made – and had not been made - at that juncture. 

[9] Thirdly, the nature of the questions was such that the average person would be unlikely to be able to answer with the detail required – particularly with respect to the medical history – without considerable research into, and review of medical records concerning, the appellants’ detailed medical history. While not requiring production of the documentary record, it nevertheless effectively required the appellants to provide a full summary and restatement of the information in those records. 

[10] Fourthly, no attempt was made to confine the questions to matters that were broadly relevant to the appellants’ alleged motor vehicle injuries; they instead sought every piece of medical information relating to both physical and mental health, whether relevant to the appellants’ claims or not, leaving it to counsel for the respondent to determine relevance once the information was provided. Counsel for the respondent conceded that literal compliance with the questions by the appellants would in all likelihood result in the disclosure of some information that might not be relevant to the claims being made in this case.

[11] Respondent’s counsel followed up over the next year and a half with a number of letters requesting answers to the interrogatories as well as the appellants’ list of documents as required by Rule 32 and threatening an application to court for an order for compliance. Eventually, in early September, 2008, appellants’ counsel replied, enclosing a list of documents that only included medical information post-accident. He did, however, add: “Let us know if there is any other document which you consider important to produce”. (I would note in passing, however, the burden was not on the respondent to specify what additional documents, if any, she considered important for the appellants to produce; the burden was on the appellants to identify all documents, in the words of rule 32.01, “relating to every matter in question in the proceeding” and by so doing give the respondent a base of knowledge upon which requests for production of the originals could be made.)

[12] Counsel for the appellants refused to provide any answers to the interrogatories, claiming that the request was “unprecedented” and that the “established practice” in these circumstances would be for the respondent to review the document production and then proceed to oral discovery.  Respondent’s counsel replied, taking issue with the suggestion of the inappropriateness of the interrogatories but nevertheless offered to hold oral discoveries of the appellants. She stipulated a deadline for response from appellants’ counsel as to available discovery dates, after which she stated an application would be made to court for an order that the interrogatories be answered.

[13] On the day of the deadline appellants’ counsel sent a “without prejudice” claim letter to counsel for the respondent describing, in general terms, the nature of the injuries of one of the appellants as relating to his neck, shoulder and ankle. A modest amount of general damages was claimed for pain, suffering and loss of amenities. No claim was made for loss of income or loss of earning capacity.  No similar claim letter was submitted in respect of the other appellant. Nor was anything communicated about availability of discovery dates.

[14] The deadline for setting oral discoveries having passed without response from appellants’ counsel, an application to obtain answers to the interrogatories was filed on November 12, 2008. Later in the month, appellants’ counsel forwarded to respondent’s counsel a copy of clinic notes respecting the other appellant together with medical reports and consultations “from December 2, 2005 to present”. Included in the reports, however, were some minor references to conditions, such as shingles causing numbness in the hands, and arthritis, which pre-dated the accident.

The Application
[15] On the hearing of the application, the respondent (applicant) submitted that there was nothing unusual or unprecedented in serving interrogatories in these circumstances and that, in fact, the firm with which she was associated “routinely” sent out interrogatories “very similar to this”. She pointed out that the generality of the claims in the statement of claim meant that the interrogatories had to be broad in response. 

[16] Counsel for the appellants argued, on the other hand, that the burden was on the applicant to establish the relevance of the questions posed; that relevance had not been established here in respect of the pre-accident inquiries; and that the questions were oppressive in the detail they required. Counsel also argued that the rules of court contemplate a hierarchy of disclosure and discovery techniques and obligations, ranging from the very broad (disclosure of documents) to the much narrower (interrogatories) and that it was incumbent on the applicant not to use interrogatories where other discovery mechanisms, such as examination for discovery were more appropriate.
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[17] The applications judge rejected the submission of counsel for the appellants that the rules contemplated a hierarchy of scope for document discovery, oral discovery and interrogatories. He focused on the fact that rule 31.02 provided that the interrogatories posed “… shall relate to the same matters as may be dealt with by examination for discovery…”

[18] He concluded:

[6] … There is nothing in the plain language of these two rules to indicate a difference of scope of permitted examination nor any guide as to which should be used first or at all, if the other is used.

…

[11] … Further, I conclude that it is logical that there be no such difference as suggested … As Hickman, C.J. in Bradbury v. Cabot Insurance Co. has delineated, ‘…the relevant Rules be interpreted liberally to effect full disclosure.’

[19] From this conclusion, the applications judge reasoned:

[11] … I am therefore satisfied that a limitation on the form or number of interrogatories should only arise where the party being interrogated should be protected from annoyance, expense, embarrassment or oppression (Rule 31.02(2)) or that a legitimate objection to answering an interrogatory is taken on the ground of privilege or that it is not relevant to the subject-matter in the proceeding (Rule 31.03(2)).

[20] Turning to the specific interrogatories at issue, the judge concluded that with the exception of two minor questions (Q.9 requesting the appellants’ current addresses; and Q.10 requesting the number of people residing in each appellant’s household at that current address), which he deemed irrelevant, all of the other questions should be answered in the form presented. His reasoning was as follows:

[14]
In all other respects, I am satisfied that the questions are relevant to the claims raised, namely “personal injuries”, “pain and suffering and loss of amenities”, “special damages”, and “further and other relief”. Certainly, claims for loss of amenities raise questions whether these amenities had been lost by reason of earlier accidents or pre-existing disease. The Applicant needs to be able to verify prior incomes to determine potential lost incomes. All of the questions permitted can be answered easily without great effort or cost on the part of the respondents. There is nothing oppressive or irrelevant being sought nor are the permitted questions embarrassing, unreasonably annoying nor likely to cause expense. In fact, the process chosen may obviate the need for oral discovery and thus save expense.

Issues on Appeal
[21] Citing the statements of the Supreme Court of Canada in Juman v. Doucette, 2008 SCC 8 that “pre-trial discovery is an invasion of a private right to be left alone with your thoughts and papers” (para. 24) and that an examinee in pre-trial discovery in a civil action is “entitled to a measure of protection” (para. 25) even though in the end the public interest in getting at the truth outweighs the examinee’s privacy interest, counsel for the appellants asserts that “the measure of protection for privacy rights in personal injury proceedings, and whether that measure was exceeded by the court below, is what this appeal is all about” (Appellants’ factum, para. 18).

[22] More specifically, appellants’ counsel asserts that the appellants’ privacy interests were unnecessarily interfered with because of five errors on the part of the applications judge:


1.
He required disclosure of personal, medical and financial information which was “clearly irrelevant to the known scope” of the claim;

2.
He failed to place the onus on the applicant for the information to show the relevance of pre-accident personal, medical and financial information;

3.
He failed to recognize and apply the presumptions of privacy and confidentiality to the information requested;

4.
He failed to recognize and apply “the principle of proportionality”;

5.
He failed to apply the distinction between the use of the words “relating to” and “relevant” as they are employed in various rules pertaining to different types of disclosure and discovery.

[23] The respondent does not dispute the appellant’s statement of the issues; however, she submits simply that the applications judge’s decision was “correct, reasoned and applied the appropriate principles”.

Analysis

(a) Pertinent Rules of Court 
[24] The relevant rules of court provide:
14.23. (1) Where a party, upon receipt of a notice in writing demanding a further and better statement of the nature of the claim or defence of the party, or further and better particulars of any matter stated in any pleading, affidavit or statement of facts of the party, fails to supply them within the time specified in the notice, which time shall not be less than ten days, the Court may, upon such terms as are just, order the particulars to be delivered within a specified time, or, if no time is specified, then the particulars shall be filed and delivered within ten days from the date of the order. 

(2) The party demanding the statement or particulars shall, unless an order otherwise provides, have ten days for pleading after delivery of the statement or particulars.

….

30.01. (1) At any time before trial, any person, who is within or without the jurisdiction, may be orally examined on oath or affirmation by any party regarding any matter, not privileged, that is relevant to the subject matter of the proceeding. 

(2) Where it is unnecessary, improper or vexatious, the Court may limit the number of persons to be examined and set aside the appointment for the examination of any person.

….

30.08. (1) Unless it is otherwise ordered, a person, being examined upon an examination for discovery, shall answer any question within that person's knowledge or means of knowledge regarding any matter, not privileged, that is relevant to the subject matter of the proceeding, even though it is not within the scope of the pleadings. 

(2) In order to comply with rule 30.08(1), the person being examined may be required to inform himself or herself and the examination may be adjourned for that purpose.

….

31.02. (1) Interrogatories shall relate to the same matters as may be dealt with by an examination for discovery under rule 30.08. 

(2) Unless the Court otherwise orders to protect a party or person interrogated from annoyance, expense, embarrassment or oppression, the number of interrogatories or sets of interrogatories to be served is not limited.

(3) Unless the Court otherwise orders, the interrogatories may be served at any time after the pleadings are closed within the meaning of rule 14.22.

….

31.03(2)  An objection to answering any interrogatory may only be taken on the ground of privilege or that it is not relevant to the subject matter involved in the proceeding, but not that it is outside of the scope of the pleadings, and the objection shall be made in the affidavit in answer.

…
32.01. (1) Unless the Court otherwise orders, a party to a proceeding shall, within ten days after the close of the pleadings between an opposing party and the party, or within seven days after the service of the originating document where there are no pleadings, file and serve on the opposing party a list in Form 32.01A of the documents of which the party has knowledge at that time relating to every matter in question in the proceeding and file in the Registry the list without a copy of any document being attached thereto. 

(b) Standard of review
[25] The decision under appeal is a discretionary one made in an interlocutory proceeding. As such, it should be accorded deference unless it can be said that the discretion was exercised beyond jurisdiction, contrary to principle, on the basis of palpable and overriding error in appreciation of the facts, or will otherwise result in a manifest injustice: Langor v. Spurrell (1997), 157 Nfld. & P.E.I.R. 301 (NLCA) at paras. 33-34; Moray Seafoods Ltd. v. Nasco Canada Ltd. (2006), 256 Nfld. & P.E.I.R. 219 (NLCA), at paras. 13-21.  
[26] Langor and Moray Seafoods were not decisions involving interrogatories but nevertheless apply to a discretionary decision ordering or refusing interrogatories as well.  The decision of this Court in Mitchell v. Aldrete (1981), 31 Nfld. & P.E.I.R. 340 (NLCA), a case dealing with interrogatories, decided under the pre-1986 rules, expressed the test in slightly different language but, in essence, it is the same.
(c) General Observations: Difficulties with the Process
(i)
Pleadings

[27] The problem in this case started with the pleadings. The statement of claim did not give any indication as to what types of injuries were suffered by the plaintiffs nor did it give even a modicum of information as to the categories of damages that were being alleged as flowing from the injuries that had been suffered. Without more detail, the defendant could hardly be expected to respond other than with a general denial in the defence.  The result was that, from the perspective of the pleadings, virtually every type of personal injury damage claim could not be ruled out as being in issue.

[28] This led, in turn, to the defendant (respondent) taking the position that, in order to prepare herself properly to respond to a potentially wide claim for damages, it was necessary to delve into the plaintiffs’ general medical histories in considerable detail both pre- and post-accident. Since it could not be said, for example, that the plaintiffs did not have pre-existing injuries or conditions that might have contributed to the type of as yet unidentified conditions for which compensation was now being sought, it was necessary for the defendant to make inquiries to satisfy herself that pre-existing conditions did not play a part.  Likewise, since a claim for loss of earning capacity could not be ruled out on the pleadings, it was necessary, so it was said, for the defendant to have information on pre-accident income levels so as to be able to defend herself against such potential claims.

[29] The wide scope of the pleadings also influenced the applications judge in the way he approached the request for interrogatories.  He concluded that the questions asked were “relevant to the claims raised” because they related to the generalized description of “personal injuries, pain and suffering, loss of amenities, special damages and further and other relief” as pleaded in the statement of claim. His rationale for so concluding illustrates his approach:

Certainly, claims for loss of amenities raise questions whether those amenities had been lost by reasons of earlier accidents or pre-existing disease. The Applicant needs to be able to verify prior incomes to determine potential lost incomes. 

[30] This rationale, of course, presupposes that claims for lost income were in issue. At the stage when the application for interrogatories was being made, however, one plaintiff had not either formally or informally particularized his claim at all and the other plaintiff had only done so in a without prejudice claim letter delivered  two days before the hearing and not disclosed to the court. The only thing the judge had to go on, therefore, to determine whether the questions were relevant to the claims made was the wide scope of the pleadings. He made assumptions that because, theoretically, income loss might be at issue within the pleadings the type of questions were relevant. 

[31] It is true, of course, that rule 31.03 provides that an objection to answering an interrogatory cannot be made on the basis that the question is “outside of the scope of the pleadings”; however, the rule also provides that an objection can be taken that it is “not relevant to the subject matter”.  These two criteria must be read together. If there is some basis, other than a review of the pleadings, for concluding that the questions are relevant to the subject matter of the dispute then a question that might be technically outside the scope of the pleadings might still be permissible.  Where, however, as in this case, the judge has nothing else to go on to determine the scope of the dispute except the pleadings, the state of the pleadings becomes important.  The search for relevance becomes virtually meaningless in the context of pleadings that do little to set meaningful parameters to the dispute.  In such a case, the judge faced with determining whether the interrogatories are relevant to the subject matter of the dispute, should require the parties to define the area of dispute, either by formal delivery of particulars or by stipulating to the court what matters are in issue.

[32] The approach adopted by the judge in this case in not considering whether the scope of the dispute was sufficiently defined also led counsel for the plaintiffs (appellants) to argue on appeal that the judge effectively reversed the burden of persuasion: instead of requiring the defendant to demonstrate that the questions were relevant to the claims, he assumed that they were, and in effect sanctioned, a “fishing expedition” that involved unwarranted intrusions into the plaintiffs’ privacy. 

[33] Of course, we now know that income loss is not being claimed at least in respect of one plaintiff. The underlying rationale for the judge’s decision in respect of questions directed to income loss for that plaintiff is therefore undermined. Yet, if the judge’s order were to be allowed to stand, that plaintiff would be put to considerable effort in responding to certain questions for no good reason.

[34] The rules of pleading are designed to focus and narrow the issues in a proceeding. They are not intended to allow for an ever-expanding inquiry into information that would not be relevant to resolution of the ultimate dispute. The pleadings in this case failed in their intended function.

(ii)
Choice of investigatory tool and its use
[35] The problem caused by the plaintiffs’ over-generalized pleading was compounded by the use by the defendant of interrogatories as the first interlocutory procedure to be employed for the purpose of responding to the claims.

[36] The drafting of over-broad interrogatories could potentially have been avoided if the defendant had, instead of jumping into interrogatory-mode, sought “a further and better statement of the nature of the claim” or “further and better particulars” under rule 14.23.

[37] Rule 14.12 provides that a statement of claim “shall state specifically”

(a)
particulars of any damages, whether special or general, that are ascertained or ascertainable and capable of being calculated in terms of money, and these damages with the amount thereof shall be claimed as special damages; 

(b)
particulars of any other general damages, but the amount claimed shall not be stated;      [italics added]

[38] Although the general rule is that particulars are not required of claims for general, as opposed to special, damages, rule 14.12 nevertheless requires that a minimal level of particulars be supplied even when claiming general damages. In personal injury cases, the general nature of the injuries should be specified as well as any effects that flow from those injuries. The test is whether the opposite party would be taken by surprise or be prejudiced in having to respond to the type of claims that are intended to be advanced at trial. For example, although it may be assumed that pain and suffering may be present to some degree following a physical injury, it does not follow that the plaintiff’s earning capacity was, or will necessarily be, impaired in the future. As well, the nature of the injuries (head injury, broken leg, etc.) will generally focus the nature of the inquiry on the effects of the injury and the damages that may flow therefrom. 
[39] The defendant is entitled to know – even at the pleading stage – this basic level of information.  A plaintiff is required by rule 14.23(2) to supply the requested particulars within 10 days of a request.  Failure to do so can lead to a court application for an order for particulars.  If the court were to conclude that pleadings were defective and the failure to supply the particulars was not justified, it would be open to the court to award costs against the recalcitrant party.
[40] It is inappropriate to use interrogatories, which are designed to elicit evidence, to refine the pleadings and to narrow the issues in dispute.  This use, in fact, has the opposite effect because it engages in an evidence-gathering process within an overly-broad pleading framework.  The appropriate response to an inadequate statement of claim is to attempt to narrow the matters in dispute by seeking a further and better statement of the claim or better particulars under rule 14.23.
[41] Where interrogatories are regarded as an inappropriate substitute for particulars, the Court may, in the exercise of its discretion, direct that a demand for particulars be made instead.  In Maloney v. Crane (1978), 20 Nfld. & P.E.I.R. 118 (NLSCTD) Mifflin, C.J. held that where a party sought particulars of an allegation of contributory negligence insufficiently pleaded in a defence, he or she should make an application for particulars “rather than by way of an application for the delivery of interrogatories”.  There is nothing in the principle enunciated in Maloney, a case decided under the pre-1986 rules of court, that makes it inapplicable today.

[42] Of course, there may be occasions when it will be difficult for a plaintiff to particularize the effects of injuries suffered at the time the statement of claim is issued.  While a description of the physical injuries themselves can usually be given forthwith, their overall effects, in the sense of what heads of compensable damages may be engaged, may not be known until some time later.  A plaintiff may require some latitude, therefore, as to the nature of the particulars that should be included in the statement of claim.  It must be understood, however, that at the point when the injuries settle and their effects are ascertained, the plaintiff has a duty to provide those particulars.

[43] By not addressing the potential inappropriateness of using interrogatories, without the issues being first properly defined by making a demand for particulars, or by requiring the appellants to provide more precise description of their claims, the respondent contributed to the inappropriate expansion of the information-gathering process at this stage of the proceeding when it may not have been necessary to do so.

(iii)
Timing

[44] While the applications judge was correct when he concluded that the rules do not provide any explicit “guide as to which [discovery technique] should be used first or at all, if the other is used”, that is not to say that a party has carte blanche to use discovery rules indiscriminately according to his or her whim.  The parties are always expected to proceed in a reasonable, expeditious manner proportionate to the nature of the case and the issues at stake.
[45] The early use of interrogatories in this case at a time when the scope of the compensable injuries at issue was inadequately defined, contributed to the plaintiffs’ assertion of their “hierarchy” theory and their consequent resistance towards compliance.

[46] While it is true, as the applications judge concluded, that there is no rigid “hierarchy” to be followed in all cases with respect to the timing of document delivery, interrogatories and oral discovery, it does not follow as a corollary that a party is entitled to employ a particular discovery technique according to his or her own timetable.  The Court has a discretion to order that a particular discovery procedure be delayed until another is undertaken where to do so would promote fairness, efficiency and cost effectiveness.
[47] In R. v. Kenny (1993), 108 Nfld. & P.E.I.R. 233 (NLSCTD), for example, an examination for discovery was ordered to be stayed until interrogatories could be delivered where the information could reasonably be expected to be obtained by that method without the inconvenience and expense of oral discovery.

[48] In general, it makes logical sense, assuming the pleadings sufficiently define the scope of the claim, that document disclosure and, if necessary, discovery of documents, be completed before other disclosure/discovery methods like interrogatories, examination for discovery, medical examinations or disclosure of experts’ reports, are undertaken.  Frequently, a review of documents will lead to further questions to be answered. Consequently, it will often make sense to save the questions until the documentary record can be analyzed. In Mitchell v. Aldrete, for example, the Court ordered the delivery of interrogatories be postponed until the parties had obtained discovery of documents where access to the documents could be said to be reasonably necessary to enable the parties to frame, or to respond to, specific questions.
[49] It is certainly inappropriate to use a procedure like delivery of interrogatories to attempt to achieve indirectly the provision of the type of information that would likely be contained in the documentary record.  That is what the use of interrogatories by the respondent in this case effectively tried to do; it required the appellants to review and analyze all of their medical and financial records and reproduce the information contained therein in the form of answers to questions posed.  When appropriate document disclosure is subsequently made, there will be unnecessary duplication of effort.

[50] The result of the inappropriate approach taken to the pleadings, the choice of information-gathering tool and the timing of the search for the information meant that, far from the scope of the dispute being narrowed, it became wider than necessary with potentially unnecessary intrusion into the plaintiffs’ private affairs that did not advance resolution of the dispute and with consequent unnecessary cost and delay. The underlying reason for this is that the parties did not conduct the litigation in a manner that was in accord with the underlying spirit and intent of the rules and that was proportionate to the nature of the dispute.
[51] It is true that, viewed in isolation, the rule governing a particular procedure, such as interrogatories, states that interrogatories “may be served at any time after the pleadings are closed” (rule 31.02(3)).  It is nevertheless not sufficient for an applicant to point to such a provision as creating an entitlement to the use of interrogatories at any time and in any circumstances.  Even though an applicant may be able to say he or she is literally following the rule (because, for example, it is being invoked at a time “after pleadings are closed”) that is not enough to justify their use.  The appropriateness of this use in a particular case depends on broader considerations.

 (d)
An Underlying Principle:  Proportionality
[52] The interpretation and application of a particular rule of court must be undertaken in the context of the rules as a whole and in accord with their underlying spirit and purpose.  From their spirit and purpose can be gleaned fundamental principles that underlie the operation of each procedural rule.  The application of a particular rule in a specific case will therefore be controlled by such principles.
[53] For rules involving discretion, in this case the rules regarding pre-trial discovery and disclosure, this includes application of an underlying principle of proportionality which means taking account of the appropriateness of the procedure, its cost and impact on the litigation, and its timeliness, given the nature and complexity of the litigation.
[54] Proportionality in this sense can be described as follows: The rules of court should be interpreted and used, by the lawyers and parties invoking them and the judges interpreting and applying them in situations involving the exercise of judicial discretion, in accordance with a principle of proportionality. That involves invoking a rule and conducting a procedure only in a manner that will promote, not frustrate, the underlying purposes and objectives of the rules as a whole. In other words, in the exercise of discretion relating to the application of the rules, a judge ought always to consider proportionality to ensure that a party invokes and applies the rules in a sensible and reasonable manner. This means dealing with a proceeding in ways such that the time and the types of processes involved as well as the expense and convenience of the parties are proportionate to factors such as: the nature of the issues engaged; the amount of money involved; the time reasonably necessary to resolve the issue; the complexity of the issues and the overall cost of the litigation that can be reasonably expected.

It is important to realize that such an obligation applies in all cases involving discretionary application of the rules, not only those cases that are considered complex or involve considerable cost.
The principle of proportionality apples to the parties as well as the court exercising a discretion under the rules. A party invoking a rule, taking a position or making an application that is ultimately determined to be not in accordance with the proportionality principle should anticipate that there may be adverse costs consequences. 
[55] Although not expressly stated in the rules of court, this principle is nevertheless derivable from the underlying purpose and structure of the rules and the approach to their application in the case law interpreting them. The following general principles and concepts are relevant:

1.
The fundamental purpose of the rules of court is to ensure an expeditious and cost effective determination of the merits of each case in a manner that is fair to all sides. In Canadian Paraplegic Assn. (Newfoundland and Labrador) Inc. v. Sparcott Engineering Ltd. (1997), 150 Nfld. & P.E.I.R. 203 this Court, at para. 31, emphasized the importance of interpreting the rules in accordance with this underlying purpose:

The Rules are not hurdles of inconvenience to be gotten over, nor are they to be interpreted and applied without reference to their underlying spirit and purpose. The Rules attempt to further the fundamental goal of procedural justice. They are to be interpreted by the courts and applied by counsel and parties with that goal in mind, so as to ensure an expeditious and inexpensive determination on the merits in a manner that is fair to all sides.

2.
The rules “cannot be interpreted selectively and in isolation but must be read in conjunction with the rules as a whole”: Hatch v. C. B. Bus Lines Ltd. (1998), 164 Nfld. & P.E.I. R. 145 (NLCA), per Marshall J.A. at para. 26. The rules must act as a comprehensive functioning system; the court and parties are exhorted to ensure that the interpretation and application of a particular rule is not counterproductive to the overall intent of the rules to ensure expeditious and cost effective determinations. As was stated in Marco Ltd. v. Newfoundland Processing Ltd. (1995), 130 Nfld. & P.E.I.R. 308 (NLSCTD) at p. 311, the rules of court “operate to facilitate, not frustrate, the movement of litigation through the judicial system”.

3.
The rules involving discovery and disclosure by their nature are inherently flexible in their operation and application. They are not intended to have invariable application in every case regardless of circumstance or to dictate a specific result in a particular case. As Goodridge J. said in Newfoundland (Attorney General) v. Newfoundland Association of Public Employees (1978), 25 Nfld. & P.E.I.R. 147 at p. 148, “the rules of court are intended to be the servants and not the masters of those appearing in court.”  They must always be interpreted and applied in accordance with their underlying purpose of “forwarding the ends of justice” (per Emerson C.J. in Dea v. Tarehin (1899), 8 Nfld.L.R. 224).
4.
The decisions made on procedural matters involving the exercise of discretion require a balancing of the interests of each party against the interests of the others with a view to achieving a result that is fair to all sides (See Beanland v. Beanland (1977), 151 Nfld. & P.E.I.R. 51 (NLCA) at para. 17).  Such decisions do not result from the application of pre-existing immutable rules that establish legal entitlement.
5.
Individual rules respecting disclosure and discovery have built within them the idea that their invocation may not always be appropriate in particular circumstances.  For example, examination for discovery can be curtailed or restricted where the examination is conducted “in bad faith or in an unreasonable manner so as to annoy, embarrass or oppress the deponent or any party, or where there is any other good cause” (rule 30.15(1)); interrogatories may be refused and limited where the court considers it is necessary to protect the person interrogated “from annoyance, expense, embarrassment or oppression” (rule 31.02(2)); and the court may refuse an order to produce documents where production “is not necessary at that time” (rule 32.02(d)) or where it is not “necessary for disposing fairly of the proceeding or for saving costs” (rule 32.07(3)). The principle of proportionality underlies the interpretation and application of these rules.  The court must always consider and take account of proportionality, in the sense of the appropriateness of the procedure, its cost and impact on the litigation and its timeliness, in the context of the nature and complexity of the litigation.
[56] It is from the existence of these principles and concepts, which are fundamental to a proper understanding and application of the rules of court as a cohesive whole, that the principle of proportionality can be derived.

[57] This principle has found explicit recognition in the case law in analogous circumstances. In Hollett v. Hatfield (2006), 257 Nfld. & P.E.I.R. 336 (NLUFC) the court viewed the ability of the court to restrict an examination for discovery on the basis of, amongst other things, unreasonableness, annoyance, embarrassment or oppression or “for other good cause” as an expression of the proportionality principle which animates the rules of procedure to promote resolution of disputes in a cost effective, expeditious and fair manner:

[9] … Implicit in the rules of court is the notion of proportionality: that a litigant is only entitled to avail of the rules relating to pre-trial applications to the extent that the nature, purpose and complexity of a particular procedure, justifies it.  Thus, a court could refuse to authorize proceedings that a party would otherwise be entitled, in principle, to take, because the object and nature of the dispute does not justify them.

Although these observations were made in the context of a family matter in the Unified Family Court, they are equally applicable in civil proceedings generally.

[58] The recognition and application of the underlying principle of proportionality is also consistent with the emerging notion in civil procedure, perhaps best exemplified by the summary trial rule (Rule 17A), that a litigant does not have an immutable right to his or her “day in court” in the sense of a traditional trial with all the pre-trial procedures that are theoretically available. Rather, what a potential litigant has is a right to have his or her claim dealt with fairly and resolved according to law in a manner that is appropriate to the nature and circumstances of the particular case.  The consequence is that all cases should not be treated alike because speed, economy and fairness cannot be achieved in each case by treating each case like all others. Different procedures and mechanisms can and should be employed in different cases as the principles of proportionality indicate.
(e)
The Operation of the Proportionality Principle
[59] A judge asked to exercise a discretion with respect to the application of a particular rule and a party or his or her counsel when contemplating a procedural course of action should consider the principle of proportionality which underpins the rules relating to pre-trial procedures.  The principle should factor into the decision along with the other considerations that have to be balanced in the particular application in question. Unless this approach is taken, there will be a danger that rote application of a particular rule without reference to the underlying objectives of the rules generally and the nature, size, complexity and cost associated with the particular case, as well as the timing of the invocation of the particular procedure, will be counterproductive to efficiency and cost effectiveness of the trial process. 

[60] While the implicit recognition of a proportionality principle, as an underlying principle, would not allow for the modification of a specific rule where the words are clearly of mandatory application, it still may operate whenever a judge has to exercise a discretion, since a discretion should always be exercised in accordance with the underlying purposes of the rules.   

[61] I would emphasize here that the principle of proportionality has general application to rules involving discretion.  For example, the fact that Rule 30 respecting examination for discovery allows, in principle, an examination of an unlimited number of non-parties does not mean that this will be appropriate where the application of the proportionality principle does not justify it.  

[62] In this case, the appellants submitted that the applications judge erred by failing to distinguish between the words “relating to” and “relevant” as they are employed in various rules pertaining to disclosure and discovery.  On this point, applying proportionality, I would note that the distinction between documents “relating to” a proceeding, as opposed to being “relevant”, as a basis for ordering discovery of documents under rule 32.07 (see Carter v. Municipal Construction Ltd. (2001), 206 Nfld. & P.E.I.R. 181 (NLCA)), may not justify, in a particular case, the extensive nature of disclosure implicit in the wide notion of “relating to” as explained in Carter.
[63] In short, the notion of interpreting the rules regarding discovery and disclosure “liberally” so as to effect “full disclosure” as emphasized in Bradbury v. Cabot Insurance Co. (1988), 70 Nfld. & P.E.I.R. 310 (NLSCTD) at p. 314 must not be read as meaning “complete disclosure of every document or piece of information” relating to the dispute in every case.  “Full disclosure” must be understood and applied by the court in a case-specific manner as meaning full disclosure necessary to ensure an expeditious, cost effective and fair determination of the merits of the particular case.
[64] The underlying principle of proportionality must also inform the manner in which the parties and counsel proceed.  This means that before executing a step, making a demand or application, or taking a position in response, they should consider the question of proportionality.  That is, whether the manner of execution of each step in the litigation process, and whether a particular demand or procedural application or response, is proportional given its cost, impact on the litigation, timeliness, and the nature and complexity of the litigation.  The question is, will the step, application, demand or position in response contribute to an expeditious and cost effective determination on the merits in a manner that is fair to all sides?    

[65] Rather than forcing a party to make an expensive, time consuming and possibly unnecessary application, attempts should be made to have matters dealt with by discussion between, or agreement by, counsel.  Adverse costs consequences may result where, on an application, it appears that the actions of, or positions taken by, one party are materially counterproductive to the expeditious, cost effective and fair determination on the merits.

[66] As in this case, where the matter involves a claim for damages for personal injuries but the nature of the claim is not properly defined, and a better statement of the claim or particulars are being sought, the plaintiff’s counsel must turn his or her mind to the question of what aspects of the claim are then ascertained and can be given.  The pleadings should either be amended to better state the claim or particulars should be given, or counsel should be prepared to stipulate, on a with-prejudice basis, what the parameters of the claim will be.  If an application for particulars is necessitated because of failure of the plaintiff to reasonably respond to a request, it could be expected that the plaintiff would be penalized in costs.
[67] By the same token, where the defendant unreasonably seeks interrogatories, trying to use them as a substitute for seeking particulars or without first seeking to define the scope of the dispute, either by means of the pleadings or otherwise, and seeks information that involves an intrusion into the plaintiff’s private affairs when it may not be reasonably necessary to resolve the true issues in dispute, thereby offending the proportionality principle, he or she should also expect to suffer costs consequences.
Application to this Case
[68] The approach taken and the result reached in the applications court in this case is a good example of why it is always necessary to apply a “reality check” to what is being asked for by stepping back and asking whether the requested result advances or is counter-productive to the efficient, cost effective, and fair disposition of the case on its merits.  Otherwise, the rules may be misused and their application will work against their very purpose. 
[69] The appellants made no effort, except in a without-prejudice claim letter on behalf of one of the two appellants delivered on the date of the deadline set by the respondent for a response to the interrogatories, to particularize the claim and thereby define the parameters for discovery by the respondent.  The respondent ought to have attempted to define the issues at stake by seeking particulars but, instead, used interrogatories in a disproportionate way.  They were used in a boilerplate pro forma manner without any apparent consideration as to whether they were appropriate to the true (albeit still undefined) issues in the case, with the result that the information sought might have been more extensive than needed and would have resulted in (at least at that stage) an unnecessary intrusion into the appellants’ privacy.  At the stage of the proceeding where they were sought to be employed, it was not possible for the judge to make a realistic assessment, within rule 31.03(2) as to whether an objection to answering the interrogatories on the basis that they were “not relevant to the subject matter involved in the proceeding” could be sustained.
[70] Furthermore, it was not possible for the applications judge to make a realistic assessment as to whether the degree of intrusiveness into the plaintiffs’ privacy that would be entailed was warranted.  While it is true that a party who claims damages for personal injury and who puts his or her physical condition in issue cannot invoke privacy concerns as a shield against being required to respond to relevant questions relating to that condition (Reid v. Murdock, 2005 NBCA 116 at para. 12; O’Dea v. Lucas (2005), 249 Nfld. & P.E.I.R. 154 (NLSCTD) at para. 15), that does not mean that the right of discovery confers a licence to delve into the private aspects of a person’s life which are not needed to be probed for the proper disposition of the litigation.  A judge hearing an application that answers be made to interrogatories must be alert to the need to balance privacy concerns against the need for fairness to the party seeking to defend himself or herself.

[71] The applications judge justified giving the interrogatory rule a wide scope by concluding that the rule was as broad in its application as the examination for discovery rule (Judgment, para 6). He reasoned that because the questions posed could have been asked on discovery, they could be asked by way of interrogatories. In so doing, his focus was misguided. The issue is not whether, in the abstract, the interrogatory rules could theoretically encompass the same sorts of inquiry as on an examination for discovery; rather, the issue is whether, in the circumstances of this particular case, applying the proportionality principle, it was appropriate to order these particular interrogatories and at this particular time regardless of whether in principle they might be appropriate in other circumstances and at other times or regardless of whether in principle their scope could, in an appropriate case, be as broad as on an examination for discovery.

[72] The applications judge furthermore concluded, citing rules 31.02(2) and 31.03(2), that a limitation on the form or number of interrogatories “should only arise” where the party being interrogated should be protected from annoyance, expense, embarrassment or oppression or that a legitimate objection is taken on the ground of privilege or relevancy to the subject matter of the proceeding (Judgment, para 11). This formulation suggests that unless one or more of the objections mentioned by him is established, the party interrogating will have an absolute right to have the questions answered. This ignores the application of the proportionality principle which must always be considered whenever discretion must be exercised.

[73] The judge went on and concluded that “all of the questions permitted can be answered easily without great effort or cost…” and that there was “nothing oppressive or irrelevant being sought nor are the permitted questions embarrassing, unreasonably annoying nor likely to cause expense” (Judgment, para 14). With respect to the applications judge, there is no basis for saying that, given the nature of these interrogatories, there would be little effort or expense involved in responding to them. As noted in para 9 of this Decision, it is apparent on their face that the questions could not be answered “without considerable research into, and review of, medical records concerning the appellants’ detailed medical history”. The detail of information sought would not likely be able to be recalled from memory; it would require a virtual reconstruction of the medical record. That would ultimately be duplicative of the medical chart which, if determined to relate to the proceeding, would ultimately be required to be provided under Rule 32. (I note in passing that counsel for the defendants did indicate at the hearing in front of the applications judge that she would be satisfied with production of the medical record; yet she did not apply for that and argue that the record to be produced should include pre-accident information.)

[74] Aside from the assertion that there was nothing oppressive, embarrassing or unreasonably annoying in the questions, the judge did not discuss anywhere in his judgment whether, considering the lack of definition of the issues in the open-ended pleadings there was a risk that allowing the interrogatories with that amount of detail would involve an unnecessary intrusion into the plaintiffs’ private health and financial affairs. He ought to have done so.

[75] The judge also concluded that the questions posed were “relevant to the claims raised” as described in general terms in the statement of claim (Judgment, para. 11). By relying solely on the pleadings and not requiring a more precise definition of just what heads of damages were in issue, he effectively sanctioned an expansion of the battlefield rather than a narrowing of it. This undermined the underlying purpose and intent of the rules of procedure.
[76] Instead, the applications judge erred in not giving consideration to, amongst other things: the effect that failure by the appellants to plead their case with sufficient particularity had on the ability to narrow and refine the issues in dispute; the inappropriateness of proceeding to use interrogatories where the issues were not better defined; the inappropriateness of using interrogatories, in effect, as a substitute for a demand for particulars; whether what the Court was being asked to do would advance or hinder the progress of the dispute; and whether other important interests, such as privacy concerns, would be unnecessarily interfered with.
Conclusion and Disposition

[77] The applications judge erred in principle in his application of Rule 31 to this case.  The result of the applications judge’s decision was to legitimate too broad a range of questions at that stage of the proceeding.  In so doing, he gave little or no consideration as to whether the plaintiffs’ personal privacy was unnecessarily or disproportionally intruded upon in circumstances where it could not have been said at that stage of the proceedings that the information sought was necessary to enable the case to be fairly, efficiently and cost effectively disposed of.  His order must be set aside. This Court must now exercise the discretion under Rule 31 in a manner that is appropriate.

[78] Considering the lack of definition of the issues in dispute, the lack of complete documentary disclosure (or at least a resolution as to how broad that documentary disclosure should be), the timing of the application and the inability to determine at this time whether the information sought is necessary to proper resolution of the dispute and is proportionate to the nature, size, complexity and cost of the claims or may go beyond what is necessary and involve excessive intrusions into the plaintiffs’ privacy, the application for an order for answers to the interrogatories ought to be refused at this time, but without prejudice to the ability of the defendant to apply again when the issues are better defined by amendments to the pleadings or stipulations as to the scope of the claims and by production of the documentary record.
[79] Finally, the parties should each bear their own costs related to the appeal in this Court and the application in the Court below.  The appellants initiated the ineffective use of the rules by filing a statement of claim that did not comply with the requirements for proper pleadings.  Then, when responding to the application for interrogatories, they failed to take steps to provide the information necessary to establish the parameters which would focus the matters in issue.  For her part, the respondent failed to take a measured and reasonable approach to the deficient pleadings by first requesting particulars, rather than seeking “boiler plate”, broadly based interrogatories.  In the result, neither party acted so as to achieve a fair, efficient and cost effective determination of the merits of the case.

[80] Accordingly, the appeal is allowed.  The parties shall bear their own costs of the appeal in this Court and of the application in the Court below. 

J. D. Green, C.J.N.L.

I concur:
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